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POWER OF THE LEGISLATURE TO REMOVE 
THE BAR OF THE STATUTE OF LIMITATIONS 
IN CRIMINAL CASES. 


The celebrated bribery trials resulting from 
the investigation of methods long employed in 
the city of St. Louis for the corruption of its 
municipal assembly, has given rise to many 
legal questions of peculiar interest and impor- 
tance. One of the first difficulties that con- 
fronted the grand-jury in these cases, was 
the fact that many of the transactions for which 
abundant evidence had been secured were 
barred by the three-year period of limitations 
which the statutes of Missouri prescribe for 
the bringing of an indictment for bribery. 
At once the question was raised, whether the 
legislature could by increasing the period of 
limitations for such offenses bring in those in 
whose favor the statute had already run. 

Ever since the celebrated case of Campbell 
v. Holt, 115 U. S. 620, a great controversy 
has existed as to whether the statute of limita- 
tions acts upon the remedy or upon the right 
of action itself. In that case, Justice Miller 
held that the statute of limitations, in civil 
actions at least, affected only the remedy, ex- 


cept in that class’ of cases in which the 
statute, in addition to barring the right of 


action, created a title to property by adverse 
possession in the defendant. This distinction 
is so logical that it seems strange that any 
thoughtful student of the law would think to 
deny it. For instance, in the first case, 
the law says to the plaintiff, ‘‘you shall 
not sue after such and such a time;’’ in the 
other case, the law says to the defendant: 
“You may have title to the plaintiff’s pro- 
perty if you hold possession of it for such and 
such a time.’’ The first limitation is a mere 
regulation affecting the bringing of an action 
and in no wise affects the right itself, which 
may be revived by a new promise, or may be 
enforced in another state where the period of 
limitation may be longer. The second limita- 
tion, however, vests a right of property in 
the defendant which cannot be released by 
him on a new promise without a new con- 
sideration, nor will a suit in any other forum 





avail the plaintiff, the statute by positive 
provision having vested the property in the 
defendant. That being so, the supreme court 
made one further step and held that where 
the statute merely affects the remedy, the 
legislature has the right to alter or repeal the 
period of limitation prescribed for any particu- 
lar action and make such alteration or repeal 
applicable to actions already barred under the 
provisions of a former law. As to whether a right 
to plead the statute of limitations is a vested 
right, Justice Miller says: ‘‘We certainly do 
not understand that a right to defeat a just 
debt by the statute of limitations is a vested 
right, so ds to be beyond legislative power in 
a proper case. The statutes of limitations are 
founded in public needs and public policy,— 
are arbitrary enactments of the law-making 
power. . . Wecan see no right which the 
promisor has in the law which permits him to 
plead lapse of time instead of payment, which 
shall prevent the legislature from repealing 
that law, because its effect is to make him 
fulfill his honest obligations.’’ 

Are these considerations applicable to a 
criminal prosecution? It would seem from the 
face of things that under the principles we 
have just announced there would be less 
ground for valid legal objection to the right 
of the legislature to remove the bar of the 
statute than in civil cases. In a criminal 
prosecution there is no right of property in- 
volved; and it certainly cannot be held that 
a statute of limitations is in -the nature of an 
acquittal of the defendant. The latter would 
therefore have no positive right conferred 
upon him by the statute which is protected by 
any provision in the constitution. Even 
conceding his right to plead the statute to be 
a vested right; does not avail the defendant. 
The constitution does not protect vested rights. 
Nowhere is that term used. When the con- 
stitution desires to protect any special right. 
it specifies it,—as trial by jury, habeas corpus, 
the obligation of contract, ete. In no pro- 
vision of the constitution is there a single 
provision which, either directly or by impli- 
cation, gives to the defendant any immun- 
ity from legislative interference with his 
mere statutory right or privilege to plead the - 
statute of limitations. 

If, then, the right to plead the statute of 
limitations is not a right protected by the con- 
stitution, we must look in some other direction 
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for a provision in that instrument that will 
make it necessary for a different rule to be 
applied to criminal than to civil cases. The 
only other provision at all applicable, and the 
one upon which the strongest argument is 
made, is that prohibiting the enactment of ex 
post facto laws. 

What is an ex post facto law? Chief Justice 
Marshall defined such a law as ‘‘one which 
renders an act punishable in a manner in 
which it was not punishable when it was com- 
mitted.’’ Fletcher v. Peek, 6 Cranch, 159. 
Judge Chase in the celebrated case of Calder 
v. Bull, 3 Dall. 386, g little 
definition which has ever since been accepted 
by jurists and text-writers as marking the 
farthest limits of what an ex post facto law 
could be said to be. He said: ‘‘An ea post 
Sacto law is first, any law that makes an action 
done before the the law, and 
which was innocent when done, criminal, and 
punishes such action; second, any law which 
aggravates a crime or makes it greater than 
it was when committed; third, any law that 
changes the punishment and inflicts a greater 
punishment than the law annexed to the 
crime when committed ; fourth, any law that 
alters the legal rules of evidence and receives 
less or different testimony than the law re- 
quired at the time of the commission of the 
offense.’’ It will be noticed that each sec- 
tion of Justice Chase’s definition, in order to 
give the law the ex post facto quality, makes 
it essential that the change in the law shall re- 
late to the time when the offense was com- 
mitted, and not to the time when the 
new law was passed. It is quite apparent, 
therefore, that, under the widest scope 
of revognized definition, the act of the 
legislature in removing the bar of the statute 
of limitations from a criminal act is not an 
ex post facto law. 

The authorities on this question are not 
numerous. In Commonwealth v. Duffy, 96 
Pa. 506, 42 Am. Rep. 554, the court settled 
the question, that the legislature had a right 
to extend the period of limitation prescribed 
for any criminal act, after its commission, at 
any time, at least, until the bar of the statute 
had fallen. As to whether the legislature can 
extend the period of limitation, and make 
the extension applicable to offenses already 
barred, the authorities are not conclusive. 
Two early cases denied the right, without 


ave a broader 


passing of 





discussion. State v. Sneed, 25 Tex. Supp. 
66; Thompson v. State, 54 Miss. 740. These 
decisions rest, however, on peculiar constitu- 
tional provisions. In both these states, the 
constitution prohibits, in criminal cases at 
least, retroactive legislation, as well as ex post 
Jacto laws. Of course, under such provisions 
no statute can even have reference to any acts 
uready committed. 

The leading and only case involving the ex- 
act question under discussion, is that of State 
v. Moore, 42 N. J. L. 208, in which the au- 
thorities are exhaustively reviewed. In this 
case 2 person committed certain crimes at a 
time more than two years antecedent -to the 
finding of an indictment, and at a time when 
the law barred the prosecution for such crimes 
by the lapse of two years. After two years 
had run and the prosecution was thus barred, 
the legislature repealed the act of limitation, 
and extended the limitation for prosecution of 
such crimes to five years, or, three years be- 
yond the original limit. The supreme court 
held that such repeal and extension were 
clearly within the power of the legislature, 
and were in no sense ex post facto laws, with- 
in the meaning of the federal or state consti- 
tution. Chief Justice Beasley, in speaking of 
the act in question, said: ‘‘This statute 
plainly does not denounce a punishment in 
‘consequence of any act already done which 
was not punishable when done; nor does it 
increase a punishment incident to a past act; 
nor does it affect the mode of proving the of- 
fense. All that it does is to modify a matter 
of procedure. The legislative declaration 
that a crime of this class should not be prose- 
cuted or punished, unless an indictment was 
found within two years, was beneficial to the 
defendant as long as the rule existed, but it 
was a mere privilege, and constituted a part 
of the publie policy, being a regulation of the 
course of the prosecution of the crime. . . . 
Even if the extravagant assumption should 
he admitted that it is oppressive to disappoint 
the expectations of this defendant, arising out 
of this abrogated law, yet such admission 
cannot, in any degree, affect the subject of 
inquiry, because the legislature has the un- 
doubted general right to pass retrospective 
laws... . The constitution does not guarantee 
to criminals that their risk of conviction aris- 
ing out of the modes of their prosecution, shall 
not be increased by future legislation. In- 
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deed, it would seem to run into the absurd 
for a criminal to assert an indefeasible right 
as against the legislature, not to be tried or 
punished for his offenses after a specified 
time, for such a claim assumes the semblance 
of an assertion that the criminal act was done 
in reliance on such an expectation.’’ 

This case came up again, however, before 
the full Court of Errors and Appeals and there 
reversed by a vote of six to five. Moore v. 
State, 43 N. J. L. 203. The controversy 
over this question by the judges of this 
court consumes over fifty pages of the 
43d volume of the New Jersey Reports. 
Justice Dixon, who wrote the majority opinion 
is noticeably embarrassed by the strong and al- 
most conclusive argument of the chief justice 
in the case before the other division of the ap- 
pellate tribunal. After attacking as not suf- 
ficiently comprehensive all the definitions of 
ex post facto laws cited by Justice Beasley, he 
plunges into a discussion of the real senti- 
ment which was evidently uppermost in the 
mind of the majority of the court—the appar- 
ent injustice to the defendant. ‘‘The injustice 
and oppression of laws repealing limitation’’ 
said Justice Dixon ‘‘after persons have once 
relied upon its finality, must be apparent to 
all. The innocent, conscious of acts which, 
when only partially disclosed, may seem crim- 
inal, preserve the evidence of the whole truth 
until time has established the legal proof of 
innocence by barring prosecution. Then 
their vigilance relaxes and their evidence is 
lost. What more unjust than that now the 
legislature should abate their protection and 
leave them to the hazard of half-discovered 
facts?’’ That this argument is not addressed 
to the constitutionality of this legislation’ but 
to its expediency is quite evident, and Van 


Syckel, J., speaking for the five justices dis-— 


senting, shows in a vigorous argument that it 
is no province of the eourt to pass upon the 
justice or expediency of any act of the legis- 
lature so long as the latter are acting within 
the letter and spirit of the constitution, and he 
conclusively shows that neither on the ground 
of impairing vested rights nor as being ex 
post facto legislation, could the removal of the 
bar of limitations in a criminal case be char- 
acterized as unconstitutional. 

The only other authority on this question is 
that of Mr. Bishop. In section 266 of his 
treatise on Statutory Crimes, in discussing 





the effect of the statute of limitations upon the 
crime itself, he says: ‘‘This is something per- 
taining not to the right, but to the remedy, 
and a statute authorizing a prosecution after 
the period of limitations had lapsed, would 
seem to come within this principle. It per- 
tains to the remedy. It does not punish an 
act innocent when committed, or add to the 
punishment which the law then prescribed.’’ 

It is evident from these authorities that the 
law on this question is not so conclusively 
settled as some lawyers and jurists have 
seemed to think. While we have much sym- 
pathy with those authorities which hold the 
action of the legislature in removing the bar 
of the statute in criminal cases to be in most 
cases an act of gross injustice, we can, never- 
theless, conceive of some offenses where such 
would not be the case, as, for instance, that of 
bribery, where the mouths of the briber-and 
bribed. being closed by their community of in- 
terest, it is very often almost impossible for 
the state to obtain evidence within the short 
period usually provided as a limitation for 
that offense. But be that as it may, we are 
of opinion that the right to enact such legisla- 
tion cannot legally be denied the legislature 
under the provisions of the federal and most 
of our state constitutions. 








NOTES OF IMPORTANT DECISIONS- 





PERJURY—WHETHER A FALSE REPLY TO A 
QUESTION WHICH MERELY GOES TO THE CREDIT 
OF THE WITNESS IS PERJURY.—A_ remarkable 
charge of perjury was tried in London re- 
cently in the case of Rex v. Craig. The defend- 
ant had been charged before justices with an of- 
fense and had been acquitted. He then sued his 
accuser for malicious prosecution, and in the 
course of his cross-examination in the High 
Court he was asked whether he had not been some 
years before convicted of fraud and sentenced to 
a term of imprisonment. This he strenuously 
denied to be the fact, and eventually obtained a 
a verdict and judgment for substantial damages. 
An application was then made to the court of ap- 
peal to set aside this verdict and order anew trial 
on the ground that the plaintiff had committed 
perjury at the trial. The court of appeal held 
that the issue of perjury was one for a jury, not 
for them, and ordered the application to stand 
over until that issue was determined. Hence the 
proceedings at the Old Bailey which ended in the 
conviction of the defendant. Now, whether he 
had been convicted or not was obviously quite im- 
material directly to the issue in the action. It 
was, however, material as affecting the credit of 
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the plaintiff; and it is well established that, so far 
as the law of perjury is concerned, a question 
which goes to a witness’ credit is material. This 
subject was considered by the Court for Crown 
Cases Reserved not long ago inthe case of Regina 
v. Baker, 43 W. R. 654 (1895), 1 Q. B. 797, in 
which the late Lord Chief Justice said that all 
false statements wilfully and corruptly made by a 
witness as to matters which affect his credit are 
material. He cited the case of Regina v. Lavey, 
3 C. & K. 26, in which the averment of perjury 
against the defendant was that in cross-exam- 
ination in an action, in which she was plaintiff as 
executrix only, she had falsely sworn that she 
had never been tried at the Central Criminal 
Court for any offense. It was proved that she 
had in fact been tried and acquitted; but Lord 
Campbell, C. J., held that there was evidence of 
materiality. This is a very strong case, for it may 
be fairly argued that a trial followed by acquittal 
is not to the discredit of a person, and that it was 
immaterial whether she admitted or denied that 
she had been merely tried. It was argued, on be- 
half of the defendant in the recent case, that he 
had borne a good character for years since his 
conviction; that he had not suspected that his 
conviction was known to the other party to the 
action; and that in denying the conviction he was 
not acting corruptly or with any intention of per- 
verting justice, but that in his sudden alarm at 
finding his secret known he had instinctively tried 
to protect his character. Such a plea could not, 
of course, be received as a defense in law; but, be- 
ing apparently founded on atrue state of facts, it 
had a great effect on his punishment, which was 
nominal. If the answer affects the credit of a 
witness, it is not material what his intention was. 
Probably this sort of perjury is generally com- 
mitted without any intention of perverting the 
course of justice or influencing the result of the 
proceedings, but solely in self-defense. It is 
therefore perhaps one of the less serious kinds of 
perjury, but perjury it certainly is.—Solicitor’s 
Journal. 





BANKRUPTCY — CONSTITUTIONALITY OF THE 
BANKRUPT ACT OF 1898. — The constitutionality 
of the present act of bankruptcy has at last been 
finally determined. In the recent case of Han- 
over National Bank v. Moyses, 22 Sup. Ct. Rep. 
857, the Supreme Court of the United States con- 
sidered every possible constitutional objection to 
the act and resolved all doubts in its favor. 

In the first place it was held that the act is not 
unconstitutional because it provides that others 
than traders may be adjudged bankrupts, and that 
this may be done on voluntary petition. It was at- 
tempted to be shown in this case thatin England 
for hundreds of years bankrupt acts applied only 
to traders and was always set in motion by the 
creditor; that insolvency laws were applicable to 
other debtors and could be started in motion by 
the debtor himself; that since congress under the 
constitution had authority merely to ‘establish 





uniform laws on the subject of bankruptcies,”’ 
they could not incorporate in anact on that sub- 
ject any of the principles or provisions of ordinary 
insolvency laws. The court said on this point: 
“Tt is true that from the first bankrupt act passed 
in England to the days of Queen Victoria, the 
English bankrupt acts applied only to traders, but 
as Mr. Justice Story, in his Commentaries on the 
Constitution, pointed out, this is a mere matter 
of policy, and by no means enters into the nature 
of such laws. There is nothing in the nature or 
reason of such laws to prevent their being ap- 
plied to any other class of unfortunate and meri- 
torious debtors.’ Further the court quotes from 
Justice Story, as follows: ‘It is believed that no 
laws ever were passed in America by the colonies 
or states, which had the technical denomination 
of ‘bankrupt laws.’ But insolvent laws, quite co- 
extensive with the English bankrupt system in 
their operations and objects, have not been un- 
frequent in colonial and state legislation. No 
distinction was ever practically, or even theore- 
tically, attempted to be made between bankrupt- 
cies and insolvencies. And a historical review of 
the colonial and state legislation will abund- 
antly show that a bankrupt law may contain those 
regulations which are generally found in insolv- 
ent laws, and that an insolvent law may contain 
those which are common to bankrupt laws.”’ 

In the second place the court held that the con- 
stitutional requirement that bankruptcy laws be 
uniform throughout the United States is not vio- 
lated by the bankruptcy act of 1898 because by 
the 6th section of that act bankrupts are allowed 
the exemptions prescribed by the state law in 
force at the time of the filing of the petition in 
bankruptey. The argument has often been ad- 
vanced that that provision of the act excepting 
from its operation property exempt under the laws 
of the different states violated the constitutional re- 
quirement of uniformity. Chief Justice Waite, in 
the case of Ze Deckert, 2 Hughes, 183, says: ‘*One 
of the effects ofa bankrupt law is that of a general 
execution issued in favor of all the creditors of 
the bankrupt, reaching all his property subject to 
levy, and applying it to the payment ofall his 
debts according to their respective priorities. It 
is quite proper, therefore, to confine its operation 
to such property as other legal process could 
reach. A rule which operates to this effect 
throughout the United States is uniform within 
the meaning of that term, as used in the constitu- 
tion.” The courtin speaking of this language 
says: ‘*We concur in this view, and hold that the 
system is, in the constitutional sense, uniform 
throughout the United States, when the trustee 
takes in each state whatever would have been 
available to the creditor if the bankrupt law had 
not been passed. The general operation of the 
law is uniform although it may result in certain 
particulars differently in different states."’ The 
court further holds that the uniformity spoken of 
in the constitution is geographical, and not 
personal, 
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In the third place it was held that the recogni- 
tion of the local law by the bankruptcy act in the 
matter of exemptions,dower,priority of payments, 
and the like,does not render the act void as an 
attempt by congress unlawfully to delegate its 
legislative power. The court said: ‘‘Nor can we 
perceive in the recognition of the local law in the 
matter of exemptions, dower, priority of pay- 
ments, and the like, any attempt by congress to 
unlawfully delegate its legislative power.” Citing: 
Re Rahrer, 140 U.S. 545, 560, Wilkerson v. Rahrer, 
35 L. Ed. 572,576,11 Sup. Ct. Rep. 855. 

In the fourth place it was held that the failure 
of the bankruptcy act to provide for notice to 
creditors of the filing of a petition in voluntary 
proceedings, does not deprive such creditors of 
their property without due process of law. ‘The 
court bases its decision on the ground that the 
provision of the act for ten days’ notice of the first 
meeting of creditors, and of each of the subsequent 
steps in administration, and the various provis- 
ions relative to the granting of a discharge, and 
for revocation of the same when procured by 
fraud or not warranted by law constituted 
sufficient notice to satisfy all constitutional re- 
quirements. 

In the fifth place, the court held that the cred- 
itors of a bankrupt are not deprived of their prop- 
erty without due process of law because the act 
does not require personal service of notice of the 
application for the discharge in voluntary pro- 
ceedings. The court said: ‘‘Nor is it possible 
to concede that personal service of notice of the 
application for a discharge is required. Proceed- 
ings in bankruptcy are, generally speaking, in 
the nature of proceedings in rem, as Mr. Justice 
Grier remarked in Shawhan vy. Wherritt, 7 How. 
643, 12 L. Ed. 854. And in New Lamp Chimney 
Co. v. Ansonia Brass & Copper Co., 91 U. 8. 662, 
23 L. Ed. 339, it was ruled that a decree adjudg- 
ing a corporation bankrupt is in the nature ofa 
decree in rem as respects the status of the corpo- 
ration. Creditors are bound by the proceedings 
in distribution on notice by publication and mail, 
and when jurisdiction has attached, and been ex- 
ercised to that extent, the court has jurisdiction 
to decree discharge, if sufficient opportunity to 
show cause to the contrary is afforded, on notice 
given in the same way. The determination of 
the status of the honest and unfortunate debtor 
by his liberation from incumbrance on future ex- 
ertion is matter of public concern, and congress 
has power to accomplish it throughout the United 
States by proceedings at the debtor’s domicile. If 
such notice to those who may be interested in 

. opposing discharge, as the nature of the proceed- 
ing admits, is provided to be given, that is sufti- 
cient. Service of process or personal notice is 
not essential to the binding force of the decree. 








WARRANTY ON SALES OF SEEDS, 
BULBS AND TREES AS TO VARIETY 
AND VITALITY. 


Implied Warranty That Seeds Are True to 
Name.—The general rule is that if a grower 
sells seeds of his own raising for a certain 
variety he impliedly warrants or agrees that 
their product shall be of that variety.! In 
the case of White v. Miller the plaintiff had 
in the previous year to the one in controversy 
purchased cabbage seed of the defendant, of 
the variety known as ‘‘Large Bristol cab- 
bage.’’ The following autumn the defendant 
informed plaintiff that more like seed had 
been raised, but they must come early if 
they desired some. In February the servant 
of plaintiff sent to defendant for seed.‘‘Large 
Bristol Cabbage’ seed was ordered, put up 
and billed as such, but because of cross pol- 
lenization, although raised on Bristol cab- 
bage stocks, Bristols cabbages were not pro- 
duced. In Wolcott -v. Mount the purchaser 
desired a particular kind of turnip seed, but 
another variety, producing late, unsalable 
turnips, was furnished him. The court held 
that there was a breach of warranty and per- 
mitted the plaintiff to recover. The same 
practically was Allen v. Lake, where turnip 
seed was sold as Skirving Swedes, but in- 
ferior, unsalable plants were produced. In 
Van Wyck v. Allen a particular variety of 
cabbage seed was desired, but the seed sold 
was totally unproductive of cabbage, and it 
was held that inasmuch as the vendor knew 
that the purchaser desired a particular variety 
there was an implied warranty that the seed 
furnished was of the variety desired. 

The theory upon which these cases pro- 
ceed is that the vendor having raised the 
seeds which he offers for sale, and knowing 
that the purchaser desires the particular 
variety asked for, by implication stipulates 
with the vendee that the seeds which he fur- 
nishes in pursuance of the order are of the 
variety which he specifies. A rather stronger 
statement of the rule may be found in a re- 
cent Wisconsin case,? Here the court de- 
clares that when a customer calls for rape 
seed and the vendor sells what he represents 
to be that seed, there is an expressed war- 

1 White v. Miller, 71 N. Y. 118, 78 N. Y., 393; Wolcott 
v. Mount, 36 N. J. Law 262; Allan v. Lake, 19 Q. B. 
560; Van Wyck v. Allen, 69 N. Y. 61. 

* Hoffman y. Dixon Si N. W. Rep. 491. 
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ranty that the article furnished is of the 
variety desired, whether the vendor knows 
the facts or not, and opportunity to inspect 
does not militate against the customer’s right 
to insist upon the performance of the condi- 
tions of his contract as to the identity of the 
article delivered. In this case wild mustard 
seed was furnished, and the result was a very 
serious injury tothe purchaser in befouling 
his land. 

Same Subject.— Where the Vendor is not a 
Grower. — A little different rule prevails 
where the vendor is a middle man, and not 
the producer of the seed. The court holds 
that unless there is an expressed warranty of 
the variety, the law does not imply one, for 
the purchaser has equal opportunities with 
the dealer of knowing the quality.® 

Same Subject — The Rule of Caveat Emp- 
tor.—Another variation of the rule recited in 
the opening paragraph has sometimes been 
applied through the influence of the doctrine 
of caveat emptor. Thus, where spring wheat 
was purchased for seed, and the purchaser 
had an opportunity to inspect it, it was held* 
that inasmuch as the purchaser had an 
opportunity for inspection he must be- 
ware, and know the variety of his pur- 
chase. On the other hand, where the 
breach of warranty was caused by the failure 
of the seed to germinate, the rule of caveat 
emptor was not applied, inasmuch as inspec- 
tion would not show the defect.° 

Same Subject—Adulterations. —A some- 
what similar situation is presented where al- 
though a portion of the seed is of the variety 
represented, it is mixed with other sorts, 
sometimes producing dangerous or harmful 
weeds. It is held that’ there is an implied 
warranty that the seeds are free from adul- 
teration,® and this remains true although the 
vendor states on the bill rendered that he will 
not be responsible for the purity of the goods, 
if the purchaser does not see the notice until 
he uses the seeds. If, however, he does no- 
tice such a statement before using the seeds, 
but neglects to inspect them, when inspection 
would have disclosed their impurity, he may 
not insist upon a warranty of non-adultera- 


8 Shisler v. Baxter, 109 Pa. St. 443, 58 Am. Rep. 228; 
Lovegrove v. Fisher, 2 F. and F. 128. 

4 Kircher vy. Conrad, 9 Mont. 121. 

5Shaw vy. Smith, 45 Kan. 334, ,11 L. R. A. 681, 25 
Pac, 86. 

6 Landrath v. Wyckoff, 73 N. Y. Supp. 388. 





tion, nor hold the vendor responsible for a 
noxious weed being introduced upon his 
farm as aresult of using the seeds.’ Ina 
vase where linseed contained 15 per cent. of 
adulteration the jury was directed to find 
whether there was a breach of warranty, and 
upon appeal the court held that there was no 
misdirection. ® 

Implied Warranty that Seeds will Germi- 
nate.—There is also an implied warranty that 
seed, or grain sold for seed, will germinate. 
This must be true in the very nature of the 
case, for a dealer knowing the purpose for 
which the articles are purchased, namely, the 
production of plants, impliedly warrants and 
agrees that they shall be fit for the purpose.? 
Where wheat was sold which did not grow, 
and where it was grown by the vendor, a war- 
ranty that it was suitable for seed when it 
was sold for seed, and that there was no latent 
defect arising from the manner of enltivation, 
harvesting and storing, as heating, which 
would prevent its germination, was implied.!° 
However, if the contract is merely that the 
seed shall be of good growing stock, it has 
been held that there is no implied warranty 
that the seed shall be good, but only that it 
shall be from good growing stock, properly 
eared for.!! It has been held that there is 
no implied warranty that rust-proof oats are 
good for planting when it is not shown that 
the vendor knew the vendee intended them 
for seed.'? This case, however, may hardly 
be considered the best authority, for one 
would scarcely desire to purchase rust-proof 
oats unless he proposed to plant them. 


The Rationale of the Cases.—We find the 


‘rule to be that an implied warranty of variety, 


non-adulteration and vitality exists where the 
purchaser orders a particular variety of seed, 
and the vendor is the producer of it,and knows 
the purpose for which the purchaser designs 
it, unless he warns the purchaser that he will 
not be responsible for any failure in these 
particulars, or unless an inspection would be 
reasonably likely to reveal the defect. How- 
ever, if the vendor is not the producer, but is 
merely a middle man,he may not be considered 
as warranting the variety, non-adulteration or 

7 Bell v. Mills, 74 N. Y. Supp. 224. 

8 Miller v. Schlizzi, 84 E. C. L. 619. 

® Page v. Pavey, 8 Carr. and P. 769. 

10 Prentice vy. Fargo, 65 N. Y. Supp. 1114. 

11 Pinder y. Button, 7 L. T. 269, 11 W. R. 25. 

12 Gachet y. Warrele, 72 Ala. 228. 
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vitality by implication, but only in considera- 
tion of express statements on his part. 

Warranty as to the Variety of Bulbs.—Like 
rules prevail where bulbs are sold by the 
grower for the purpose of producing plants. 
Thus, where lily bulbs of a superior variety 
were ordered, with a statement by defend- 
ant’s manager that bulbs true to the name 
could be supplied, it was held that there was 
a warranty, although defendant’s bill heading 
contained a notice that defendant would not 
be responsible for the variety of seeds, when 
inferior lilies were produced by the bulbs 
sold.!% But where seed potatoes were sold 
as of a new variety and enormous bearers, it 
was held that the facts did not show warranty 
of those representations concerning them, or 
a contract that they should be such. The 
rule caveat emptor was applied, and the state- 
ment was held a mere representation and not 
a warranty.!4 

Implied Warranty as to Variety of :Trees.— 
A similar rule prevails in the case of fruit 
trees, the principle being that when trees are 
purchased for a variety of fruit and are sold, 
labelled and billed as that variety they must 
produce the sort of fruit desired, or the 
vendor will be liable for the damages arising 
from the failure of production.1®> The war- 
ranty as to variety is in the present tense, 
and is broken as soon as made, so that 
although oral, the statute of frauds will not 
bar an action upon it. It does not mean in 
this sense that the trees shall a number of 
years hence bear a certain variety of fruit, 
but means that the trees are of the variety 
which bear the kind of fruit specified! ® 

Measure of Damages in Case of Breach of 
Warranty as to Seeds.—The rule of Pas- 
senger v. Thoburn'? is the one almost univer- 
sally adopted. In this, the rule was held to 
be; following the general rule that those dam- 
ages which may reasonably be supposed to 
have been in the contemplation of the parties, 
are to be assessed; and that the particular 
measure would be the value of the crop of 
the variety produced by the seed supposed to 
have been bought, in that year, deducting all 


18 Edgar v. Breck & Sons, 172 Mass. 581. 

14Fanning vy. International Seed Co., 35 N. Y. 
Supp. 10. 

15 Shearer v. Park Nursery Co., 1038 Cal. 415. 

16 Gregory v. Underhill & Co., 6 B. J. Lea, Tenn. 
207; Allen v. Todd, 6 Lansing 222. 

17 34.N. Y. 634. 





expense of raising the crop and the product 
or value of the crop actually raised. This 
rule has been followed in numerous. other 
eases which are cited in our note.’® A 
slight variation of this rule is observed where 
rice was sold for seed, with a warranty that it 
would grow, but it failed to doso. It was 
held that inasmuch as it was too late to plant 
another crop the plaintiff was entitled to re- 
cover the amount paid for the seed rice, the 
amount expended in preparing the soil for 
the crop, planting or sowing seed, ard a 
reasonable rent forthe land, reduced by the 
amount for which the land might have been 
rented after the crop was lost.!% It has also 
been held that the purchaser may retain the 
seed after discovering that it is of inferior 
quality, and recover the difference between 
the purchase price of the seed as warranted 
and the real value of the seed which was 
actually received.?® Another variation of 
this rule is found in the case holding that the 
true measure of damages is the value of the 
labor expended in preparing the ground for the 
seed, after deducting the general benefit to 
the land resulting from the cultivation, the 
labor expended in planting the seed, the 
money expended for it, with interest on the 
several amounts.”!_ These cases are to be 
distinguished, upon the ground that in the 
first set there was not a total failure of crop, 
while in the second set there was a total fail- 
ure of crop, that which was put: upon the land 
resulting in no benefit whatever. 

The rule is further extended to those cases 
where weed seed is furnished, as plantain for 
clover. In such cases the rule is that the 
difference in value between pure clover seed 
and the seed actually sold, and between the 
value of the farm before sowing the plantain 
seed and after it, is the true measure of 
damages. ?? 

Measure of Damages for Breach of War- 
ranty as to Bulbs.—Essentially the same rule 
prevails where inferior bulbs are sold instead 
of the superior variety bargained for. Thus, 


18 White v. Miller, 71 N. Y. 118; Van Wyck v. Allen, 
69 N. Y. 61; Woleott v. Mount, 36 N. J. Law, 262; Flick 
v. Weatherby, 20 Wis. 392; Landrath vy. Wyckoff, 73 
N. Y. Supp. 388. 

19 Reiger vy. Worth Co , 127 N. Car. 230, 37S. E. Rep. 
217. 

2 Dunn vy. Bushnell, Neb. 88 N. W. Rep. 693. 

21 Ferris v. Comstock, 33 Conn. 513. 

22 Fox y. Everson, 27 Hun (N. Yo), 355. 
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where a valuable orchid was purchased, this 
rule of damages was applied?* and where lily 
bulbs proved not true to name,** the like 
principle prevails. 

Measure of Damages as to Fruit Trees.— 
There appears to be two rules upon this 
point,—one declared in the California case for 
the difference between the value of the trees 
delivered and same number of trees of kinds 
ordered at the time of delivery and before 
replanting,?® and the other, perhaps coming 
not far from the same point, but a little differ- 
ent in terms, expressed in a recent Michigan 
ease and followed in several others, but 
which, although well-reasoned, does not give 
the purchaser a complete remedy for the breach 
of warranty where fruit trees do not prove true 
to name. We cannot better show the rea- 
soning upon which the rule is based than 
to quote from the opinion of Chief Justice 
Grant in Heilman vy. Pruyn:?® What is the 
measure of damages? This is the prin- 
cipal question. Defendant contends that the 
rule of damages is the money paid out for the 
trees, the cost of setting out and caring for 
them up to the time of the suit, and the use 
of the land which they were occupying. The 
court instructed the jury that the measure of 
damages was the value that would have been 
added to the premises if the trees had been of 
the varieties ordered. We think the court 
announced the correct rule. * * * Where 
crops are raised from seeds and mature ina 
few months, and the value of the land is not 
affected thereby, no other rule of damages 
2an obtain. It is different, however, where 
fruit trees are planted, which will not mature 
for years, which become a part of the realty, 
and materially add to its value. The destruc- 
tion ofa crop of cabbage, corn, wheat, or 
other annuals does not injure the land, and 
consequently there can be but one rule of 
damages. ‘The most of the cases cited by the 
defendant are cases of this character. The 
other cases cited involve the question of spec- 
ulative damages, which is not involved in this 
ease. It is a matter of common knowledge 
that lands are enhanced in value by orchards 
of fruit trees. They have a value capable of 
being estimated, for the reason that they usu- 


23 Ashworth vy. Wells, 78 L. T. 136. 

24 Edgar v. Breck & Sons, 172 Mass. 581. 

25 Shearer v. Park Nursery Co., 103 Cal, 415, 
26 122 Mich. 301, 81 N, W. Rep. 97, 





ally yield fruit. The case is not one of spec- 
ulative damages, but of enhanced value by 
additions to the realty. The rule of damages 
ought to be, and is, the same where worthless 
fruit trees are furnished, contrary to the war- 
ranty, as where good fruit trees are destroyed 
by the negligent acts of others. The pur- 
chaser has suffered the same damages in each 
case. Both parties must be held to have con- 
tracted with reference to the land in future 
years, as it would be enhanced by the exist- 
ence of trees of the kind warranted. The dif- 
ference between the value of the land with and 
and without the trees is the just measure of 
damages.”’ 

We have found that the cases hold an im- 
plied warranty as to variety, vitality and pur- 
ity of seeds, bulbs and trees, that in case of 
breach of this warranty, as to seeds and bulbs, 
there may be a recovery by the purchaser, in 
the case of mistaken variety, of the value of 
the crop which might have been raised had 
the seeds been true to name, less the value of 
the crop actually raised, and labor expended 
in producing and harvesting it, but in the case 
of non-germination, only the labor expended 
in preparing the ground for the seed, planting 
it, and the money expended for the seed, with 
interest on the several amounts, less the gen- 
eral benefit to the land resulting from the cul- 
tivation may be recovered, or, in addition to 
that, possibly the rental value of the land if 
the non-vitality of the seeds was learned too 
late to produce another crop. Should the 
seeds be impure, and noxious weeds be intro- 
duced into the farm as a result, the purchaser 
is permitted to recover the difference in value 
between the pure seed and that which was 
furnished, and the difference in value of the 
farm with the weeds upon it, and before they 
were introduced. 

In the case of fruit trees we have shown two 
rules ; one the California rule, permitting the 
recovery of the difference in value between 
the trees actually furnished and those which 
were ordered, and the Michigan rule, permit- 
ting the recovery of the difference in the value 
of the farm upon which the trees were planted. 

Cottn P. Campsett, LL. M. 

Grand Rapids, Mich. ' 
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HOW MANY ARE NECESSARY TO CONSTITUTE 
A RIOT.° 


SIMMONS v. TERRITORY. 


Supreme Court of Oklahoma, July BG, 1902. 

1. By the provisions of the statutes of Oklahoma, 
three or more persons must act togethrr in order to 
commit the crime of riot; a less number than three 
cannot commit such offense, but any one or more of 
those participating in the riot may be tried and con- 
vieted. 

2. When one of three persons indicted for riot has 
been tried separately and convicted, he is concluded 
by the record in such case, and the subsequent ac- 
quital of another of the joint defendants, in a separate 
trial, will not entitle the one convicted to a new trial 
or a discharge. 

Syllabus by the court. 

Burrorp, C.J.: The plaintiff in error, Bud 
Simmons, was convicted of the crime of riot, in 
the district court of Payne county, and brings 
this proceeding to reverse said judgment. 

The record presents but one question. At the 
September,1900,term of the District Court of Payne 
County, an indictment was returned against Alva 
Simmons, Bud Simmons and John Doe, containing 
two counts; in the first count they were charged 
with conjoint robbery, and the second count with 
the crime with riot while carrying firearms. The 
defendant John Doe was never apprehended; 
the two Simmonses were arrested, arraigned, and 
each entered a plea of not guilty. A severance 
was then demanded and allowed. Alva was first 
tried and found guilty of riot. The court set 
aside the verdict and granted him a new trial. At 
the next term of court, the plaintiff in error, Bud 
Simmons, was tried and found guilty of riot. 
Subsequently Alva Simmons was tried a second 
time and acquitted upon both counts of the in- 
dictment. Bud Simmons then filed a motion to 
set aside the verdict against him, and supported 
the same by affidavit showing the acquittal of his 
co-defendant, Alva Simmons. The court over- 
ruled this motion and rendered judgment on the 
verdict. Afterwards a motion for new trial 
was filed upon the ground of newly discovered 
evidence, but this presented nothing but the aver- 
ment of the subsequent trial and acquittal of Alva 
Simmons. Okl. St. ch. 25, art. 37, § 2, defines 
riot asfolliows: ‘*Any use of force or violence, or 
any threat to use force or violence, if accom- 
panied by immediate power of execution, by three 
or more persons acting together and without au- 
thority of law, is riot.” By the terms of this 
statute, three or more persons must act con- 
jointly in order to constitute riot; less than three 
persons cannot commit the crime. The indict- 
ment charged three persons, viz., Alva Simmons, 
Bud Simmons and John Doe, with having com- 
mitted the acts which constitute riot. It is not 
charged that any other persons acted together 
with them; hence, it must follow that if one was 
guilty of riot all were guilty. The contention now 
is that Alva Simmons having had a separate trial 





and been acquitted, ex necessitate Bud Simmons 
cannot be guilty, and must be discharged. 

A casual reading of the reported decisions and 
text books would seem to support this doctrine, 
but there is a distinction between the cases cited 
by counsel for plaintiff in error and the case at 
bar. In Turpin v. State, 4 Blackf. 72, the joint 
defendants were tried jointly, and not severally; 
they all had the same jury. On the trial the jury 
found one guilty of riot and acquitted the others. 
This was clearly contrary to law, and having ac- 
quitted all but one, he was entitled to his dis- 
charge, as he could not be put upon his trial 
again for committing an offense’that it required 
three to commit. In all the other cases cited the 
defendants were tried together, and by the same 
jury, and the rule is in such cases that no convic- 
tion can be had of any unless the minimum 
number necessary to commit the crime are found 
guilty. But in the case at bar the same rule does 
not prevail. On the application of one of the de- 
fendants, a severance was ordered, and each of 
the two defendants who were then in custody was 
tried separately, and by a different jury. Each 
took his chances with a jury of his own choosing, 
and was concluded by the result. When the jury 
found Alva Simmons not guilty, the court was 
bound to discharge him; it had no discretion, 
The evidence may have been, and the presumption 
is, that it was insufficient to warrant his conyic- 
tion; but another jury, in the Bud Simmons case, 
with probably more evidence or different evi- 
dence, found that all three of the defendants were 
engaged in the riotous conduct, and hence that 
Bud Simmons was guilty. He was tried and con- 
victed before Alva was acquitted; the court ap- 
proved the verdict in this case, and rendered the 
judgment from which he appeals to this court. 
He must abide the decision of the jury in his own 
case, notwithstanding anothér jury were of a dif- 
ferent opinion. 

One elects to take his chances alone when he is 
tried separately, and must abide the result. This 
principle was settled by the Supreme Court of 
Tennessee, as early as 1832, and is found to-day. 

In the case of State v. Allison, 3 Yerg. 428, Al- 
lison and three others were indicted for riot. Al- 
lison was tried separately, and the jury found him 
guilty. On a subsequent day of the term, one of 
the other defendants was tried and acquitted. 
Judgment had not Yet been pronounced against 
Allison. He moved in arrest of judgment, and 
the trial court arrested the judgment because of the 
subsequent acquittal of one of his co-defendants. 
The attorney general appealed the case, and the 
supreme court reversed the trial court, and in dis- 
cussing the question said: ‘The jury trying Al- 
lison have said that he is guilty of a riot; and as 
to constitute a riot, three must be guilty, this ver- 
dict must pronouce him guilty together with the 
two who were not tried, who were also guilty. It 
follows from what has been said that, upon the 
return of the verdict of the jury in the case of Al- 
lison, it would have been perfectly competent for 
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the court to have proceeded to judgment upon it. 
If this is so, how could the subsequent trial and 
acquittal of the other affect the case of Allison. 
He had chosen a separate trial; the jury of his 
own selection had said a riot had been committed, 
and that he was guilty. He must abide the de- 
cision of his own jury notwithstanding another 
jury may have entertained a differentzopinion. 
Reasons in arrest of judgment must be found in 
the record itself. The court cannot look to ex- 
trinsic facts for these reasons. Now, although 
the three were charged in the same indictment, 
yet, whenever they plead, and are tried separ- 
ately, the plea, verdict, and judgment in relation 
to one constitute an entirely separate and distinct 
record from that of the other.?’ The principle 
here enunciated is applicable to the case at bar, 
and, as the reasoning is sound, we see no reason 
why we should not follow that distinguished 
court. Such a rule will better subserve the ends 
of justice than to have a guilty criminal dis- 
charged upon a technicality. 

The judgment of the District Court of Payne 
County is affirmed at the costs of the plaintiff in 
error. 


Notrr.—Effect of Separate Verdicts and Separat® 
Trials of Persons Charged With Conspiracy. Riot or 
Other Joint Offenses —Separate Trials of Joint Of- 
JSenders—It is well settled that persons charged with 
erimes which can only be committed jointly with 
others, may be prosecuted separately. People y. 
Richards, 67 Cal. 412, 56 Am. Rep. 716; Davis v. Peo- 
ple, 22 Colo. 1, 48 Pac. Rep. 122; State v. Buchanan, 5 
Har. & J. (Md.) 500; State y. Davis, 13 Mont. 384, 34 
Pac. Rep. 182; Heim v. Commonwealth, 91 Pa. St. 145; 
Casper y. State, 47 Wis. 535. Ina few of the earlier 
cases it was held that persons jointly indicted for con- 
spiracy are not entitled to separate trials. Jones v. 
Commonwealth, 31 Grat. (Va.) 836; Commonwealth v. 
Manson, 2 Ashm. (Pa.) 31. Moreover, it is equally 
well settled that parties charged with a joint 
offense, may each be indicted separately and _ not 
joined in one indictment. United States v. Miller, 
3 Hughes (N. 8.), 553; People v. Mather, 4 Wend. (N. 
Y.) 229: Heine v. Commonwealth, 91 Pa. St. 145. In 
the last case cited, the court said: ‘The objection is 
that Heine alone is charged; that a fraudulent con- 
spiracy is in its nature joint, and that one alone ecan- 
not be guilty of this offense. This is strictly true; 
nevertheless, one of two or more conspirators may be 
separately indicted, tried and convicted. ‘To say that 
H, together with W, did conspire, combine, confeder- 
ate and agree to and with the said W, to 
cheat, ete., is certainly a most difect and positive im- 
plication of two persons in the same crime.” The 
case of People v. Mather, supra, is a celebrated one 
and goes still further. The charge in the indictment 
was of a conspiracy to abduct William Morgan, who 
Was supposed to have revealed the secrets of the Ma- 
sonic Fraternity. ‘The indictment was of Mather 
alone, and the charge was that Mather with “other 
persons unknown” had conspired, ete., although it 
was a fact that many of the other persons were wel] 
known. There the court held that the indictment 
against Mather alone was good. The court said: ‘In 
a charge of conspiracy it seems no more neces- 
sary to specify the names of the defendant coadjutors 
than in an indictment for an assault and battery to 
name others besides the accused who were concerned 





in the trespass.” <A similar case is thatof Rex v. 
Nicholls, 13 East, 412, note. In that case but one of 
two named conspirators was indicted, the other being 
dead. The indictment was held good. It is essential, 
however, in all this class of cases that the indictment 
or information shall charge that two or more con- 
spired, and, of course, the proof must implicate two 
or more persons. The same principles apply to cases 
of riot. 


The Effect of the Acquittal or Discharge of Co- 
defendants.—In 55 Cent. L. J. 381, we discuss the 
question whether one of two persons charged with 
conspiracy can be convicted, and the other acquitted. 
In that article the reader will find a clear explanation 
of the English authorities. In this place we will dis- 
cuss more fully the American authorities. In United 
States v. Morris, Fed. Cas. No. 15,812, two persons 
were indicted for conspiracy to obtain insurance on a 
vessel, and then have her cast away and destroyed, 
and one of them was separately indicted for individ- 
ually doing the same thing. Both were acquitted of 
the conspiracy. The court held that, if the jury could 
not convict the individual without assuming the exist- 
ence of the conspiracy of which the parties had been 
acquitted, then he too must be acquitted. In the 
case of United States v. Rindskopf, Fed. Cas. No. 
16,165 (6 Biss. 259), the court held that on a joint in- 
dictment against several persons for conspiracy, the 
acquittal of some of the defendants does not prevent 
the conviction of two shown to have conspired. But 
where two only are charged with a conspiracy, the 
acquittal of one is the acquittal of the other. State v. 
Tom, 138 N. C. 569; State v. Jackson, 7 S. C. 283; 
United States v. Hamilton, Fed. Cas. No. 15,288. So 
also in cases of riot, if one of three rioters is acquitted 
the others must also be acquitted. Turpin vy. State, 
4 Blackf. (Ind.) 72. It might be mentioned here that 
the same rules, that apply to conspiracy and other joint 
crimes, apply with equal force to the offense of riot. 
In conspiracy it requires two persons to commit the 
offense and in riot it requires three. Therefore, if 
only two are indicted or involved in a conspiracy both 
must be convicted or both acquitted; and in riot, if 
only three are charged with the offense, the acquittal 
of one prevents any judgment of conviction against 
the others. And this is the rule whether the trials of each 
of the parties are separate or joint, or whether differ- 
ent juries pass on the crime or not. We recognize 
that this latter statement of the law is contrary to the 
rule laid down in the principal case, but, nevertheless, 
we believe it to be founded in reason and principle 
and supported by the earliest authorities. In State v. 
Tom, supra, this subject is exhaustively discussed. 
The question in that case was whether the acquittal of 
one of two persons, charged nominatum in the same 
indictment with a conspiracy, is an acquittal of the 
other. One of the alleged conspirators, Donum, was 
tried and acquitted. Subsequently, at a separate trial 
the other conspirator, Tom, was convicted. In the 
lower court the jury were instructed that the record 
of Donum’s acquittal was not, upon a separate trial, 
of the other conspirator, conclusive, but was strong 
prima facie evidence that Donum was not guilty, so 
far as his guilt was a necessary fact in establishing 
that of the prisoners; that the prisoner could not be 
found gulty, from the very nature of the charge, un- 
less the jury were satisfied of theyuilt of another; and 
that, in giving to the record of Donum’s acquittal the 
full weight to which it was entitled, as the finding of 
another jury on the very point in issue, they should 
still be fully satisfied, from the whole evidence be 
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fore them, of the guilt of the prisoner, in plotting and 
conspiring with Donum, then they might find him 
guilty. This, it will be observed, is essentially the 
court’s argument in the principal case. In holding this 
instruction erroneous, the court expressed itself very 
strongly. Because of its merit and conclusiveness 
we quote the greater part of the opinion: 

“Conspiracy being a crime, requiring the guilty co- 
operation of two, at least, to constitute it, in which 
there is a mutual dependence of the guilt of each 
upon that of the other, principle would seem to de- 
mand, that all the accused should be jointly tried and 
convicted or acquitted. In other cases of dependent 
crimes, that upon which the rest depends must be 
first established. Such is the law between principal 
and accessory. The reason is that there may be as 
full defense as possible upon the very point of the 
principal’s guilt, by that principal himself, who is 
best able to make it. Co-conspirators may be said 
to be co-prineipals. The guilt of both must concur to 
constitute that of either; and it must consist of a joint 
act, and it makes one crime in both. As the trial of 
one need not precede that of the other, the trial of 
both ought to be concurrent. I think it more than 
probable, that anciently such was the course. But 
clearly now it is otherwise. There are many preced- 
ents of the separate trial of persons indicted for of- 
fenses that could not be committed by less than two. 
It is too late now to question it. But it can never fol- 
low from those cases, that where one of the persons, 
the establishment of whose guilt is essential to the 
conviction of the other, has been legally acquitted, the 
other does not also thereby become discharged. It 
eannot be that a man can be held guilty to any pur- 
pose, who has, in due course of law, been found not 
guilty. The analogy between this case and that of the 
accessory is strict. The acquittal of the principal is 
an immediate and absolute discharge of the accessory. 
For there can be no aid given toa deed where the 
deed was never perpetrated. So, where guilt consists 
in the joint act or intent of two, and it is found that 
one of them did not join in the act or intent, it is con- 
clusive as to both. For A could not conspire with B, 
if the latter did not conspire at all.”’ 

The court’s opinion is, independent of its own 
suggestion, clearly applicable to cases involving a 
conviction on a charge ofriot. But the court, in this 
case deliberately cites in support of its argument 
cases of that character. Thus, Rex vy. Ludbury, 1 Ld. 
taymond,484, was a case of riot. Two of the defendants 
were found guilty, and the others acquitted; upon 
which all were discharged. But in Rex vy. Scott, 3 
Bur. 1262, six were indicted for riot; two were tried, 
two acquitted, and two convicted. There was judg- 
ment against those convicted, because the verdict 
must be held to have found them guilty of riot with 
the two not tried. The doctrine announced in this 
case isan important one. It is that some of the of- 
fenders may be punished, before the guilt ofall is es- 
tablished against all. See, also, in support of this 
principle, Rex v. Kinnersly, 1 Str. 193 and Rex v. 
Niceolls, 2 Str. 1227. These were indictments for 
conspiracy. In each of them, one defendant was 
found guilty; but inone of them, the other party was 
dead, andin the other, he could not be found. The 
court held the convictions good, on the ground in the 
first place that where one co-defendant was dead, 
there could not be another trial, and since his guilt 
was determined by the previous trial, there could be 
no contradiction in the record, and in the second 
place, where one had not pleaded, though he was not 





concluded by the first verdict, and might traverse his 
own guilt, and be subsequently acquitted, yet the pos- 
sibility of it should not intercept the stroke of justice 
on him already found guilty. ‘This’ says the court 
in State v. Tom, supra, in commenting on the En- 
glish anthorities “‘is the whole extent of those cases, 
that where one party has not been tried, and can or 
may never be tried, the other, being convicted, shall 
immediately suffer.’? The court then argues the ques- 
tion as to the effect of a subsequent acquittal gf the 
co-defendant. The argument rests on an analogy 
with the case of an accessory who may, at his own de- 
sire, be tried before the principal, and by consequence 
may be convicted and punished. “‘Yet,” the court says 
“by the subsequent acquittal of the principal the 
accessory is also acquitted. The corporal suffering can- 
not indeed be canceled. But all the continuing con- 
sequences immediately cease. If the accessory may 
thus avail himself of the subsequently established in- 
nocence of the principal, much more would we ex- 
pect the previous acquittal of the latter to be the 
acquittal of the former. And so we find it immemori- 
ally held. And sol think, it is in conspiracy and 
other like cases. A conviction and sentenee of one 
only, is abrogated by the subsequent acquittal of 
all others named, the indictment not being cum multis 
alies. All the remaining effects of the judgment 
cease, the character becomes purged, and the party’s 
free law and, competency restored. Anda previous 
acquittal of all the persons but one, between whom a 
conspiracy is laid, absolutely negatives the guilt of 
that one; and he stands thereby acquitted.” 

The argument of the court in the principal case that 
there might be different evidence introduced in the 
second trial which conclusively shows the conspiracy 
and that, this being so,the other defendant should not 
escape ona mere technicality, is answered by the 
opinion of Henderson, J., in the case of State v. Tom, 
supra, from which we have already quoted. He says: 
“T can very readily imagine cases, where there may 
be sufficient evidence to convict one, without its 
being sufficient to convict the other; as the confes- 
sions of the party, which affect him, and not his com- 
panion. But the same thing might as well happen in 
accessorial offenses; and it is conceded, that in those 
cases, the legal guilt of the accessory is dependent on 
the conviction of his principal.” 

We do not want to be understood as taking sides 
with the view of this question advocated in the case 
of State v. Tom, nor with that announced so tersely 
and yet so clearly in the principal case. -We desire 
merely to give the arguments underlying both views 
the most favorable emphasis possible. For instance, 
the position taken by the principal case is as easily 
defensible as the other. When, for instance, the of- 
fense of conspiracy is charged against two persons 
who are tried separately, the jury in each case has the 
identical question to decide—was there in fact a con- 
spiracy? One jury,through perhaps the negligence of 
astate’s attorney orsome technicality, or any other 
cause, may have so little evidence before them that 
they are not justified in finding that a conspiracy 
existed; while another jury trying the other defend- 
ant, through the diligence of the state’s attorney or 
for any other reason, may have absolutely convincing 
evidence that a conspiracy did exist between the 
parties and would, under the evidence, be compelled 
to find that a conspiracy did exist and so hold the de- 
fendant liable. It would certainly seem to be reason- 
able that if defendants charged with, joint crimes 
are entitled to be tried separately, the jury in each 
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case is independent of the other and entitled to say 
whether a conspiracy existed or did not exist under 
the evidence admitted before them. The warmest ad- 
vocate, however, of this latter rule must admit the 
gross injustice to which it inevitably leads when the 
law discharges one of two persons equally guilty and 
detains the other to suffer punishment for an offense, 
which but for the co-operation of the other would 
not constitute an offense at all. 

A well-recognized exception to the general rule that 
where one of two charged with conspiracy, or one of 
three charged with riot, is acquitted, the others must 
also be acquitted, exists where the indictment charges 
such persons not only with conspiracy or riot with one 
another, but also with persons unknown and the evi- 
dence satifies the jury that a sufficient number of the 
unknown defendants were united in purpose and ac- 
tion with the one known defendant found guilty to 
constitute the offense charged. Commonwealth v. 
Edwards, 135 Pa. St. 474, 19 Atl. Rep. 1064; United 
States v. Hamilton, Fed. Cas. No. 15,288; State v. 
Adams, 1 Houst. Cr. Cas. (Dela.) 361. Another little 
different phase of this question appeared in the case 
of People v. Olcott, 2 Johns. Cas, 301, 1 Am. Dec. 168, 
where three persons were engaged in a conspiracy, 
and one died before trial, and one was acquitted. The 
court held that the third might, notwithstanding, be 
tried and convicted. This is on the ground, of course, 
that the jury found that he had conspired with the 
one who died, not with the one who was acquitted. 
Still another phase of the question appears in the case 
of State v. Jackson, 78. Car. 283, where it was held 
that if two persons are indicted fora conspiracy, and 
a nolle pros. is entered against one, it is impossible to 
proceed to a conviction of the other. In acase from 
Washington Territory, however, a conspirator was not 
indicted, in order to obtain his evidence for the pros- 
ecution, and the indictment of two other conspirators 
were dismissed on the motion of the prosecuting of- 
ficer, as permitted by the laws of Washington Terri- 
tory, leaving the question of guilt or innocence unde- 
termined. The court held that the co-conspirators 
were not acquitted or discharged under such cireum- 
stances that the remaining conspirator may not be in- 
dicted and sentenced. Bradshaw y. Territory, 3 
-Wash. Terr. 265, 14 Pac. Rep. 594. 

What is the law where one is convicted on a separate 
trial and before other defendants have been tried. 
Can judgment be entered? We have seen that such 
is the English rule. Ina case from Wisconsin, how- 
ever, a different rule is laid down and it is held that 
where separate trials are granted to defendants 
charged with conspiracy, riot, or other joint offenses, 
and one of the defendants is convicted before the others 
are tried, judzment should be suspended until after 
their trials, and in case of the acquittal of such co- 
defendants the one first convicted should be dis- 


charged. Casper y. State, 47 Wis. 535,2 N. W. Rep. 
1117. In this case the court said: “Several of the 


English cases hold that where one only is found guilty 
of conspiracy, his co-defendants not being tried, judg- 
ment should go against him. When a prisoner is 
alone indicted for a conspiracy with others unknown, 
or when he is indicted with others who cannot be 
taken or brought to trial, there appears to be no valid 
objection to that practice, for the verdict against him 
is that he was guilty. with others who cannot be 
brought to trial, and there is no présumption in his 
favor of their innocence, but where several are prose- 
cuted together, taken, and may be brought to trial, 
for conspiracy, and, their trial being severed, one only 





has been tried and found guilty, there is manifest im- 
propriety in proceeding to judgment against him 
before the trial of his co-defendants. The verdict 
against him would raise no presumption against 
them, and their acquittal would be inconsistent with 
his conviction, and should operate in law to acquit 
him also. Judgment against him, in such case, would 
not only be a cruel injustice, but an absurdity, which 
the law ought not to sanction for one only cannot be 
guilty of conspiracy, and judgment against one, upon 
acquittal of those charged with him, would be not 
only a wrong to the person, buta blunder in law. 
This court adopts a rule more just and humane in it- 
self and more in accord with the principles under- 
lying all judicial administration. When several 
are prosecuted together for crime, which one or 
other limited ~number only cannot commit, like 
conspiracy or riot, and are taken and may 
be brought to trial, and, on separate trials, 
verdicts go against a number ineapable in law 
of committing the crime, judgment against those 
found guilty should be suspended, until the number 
necessary to the crime, are convicted. Failing that, 
those against whom verdicts have been found, should 
be discharged. When verdicts are found against the 
number necessary to the crime, then judgment should 
go against them.” The only other case in which this 
particular question is discussed is that of State v. Tom, 
supra, which only went to the extent of holding that 
although a judgment might be entered on the record, 
and sentence passed, both the judgment and sentence 
would be invalidated from the moment that other co- 
defendants were acquitted sufticient in number to 
show that the offense charged was not committed at 
all. We are personally inclined to favor the latter 
rule for the reason that in the first verdict the jury 
has found that a conspiracy existed, or a riot took 
place with the requisite number of persons involved, 
and have virtually found the other defendants guilty. 
It would, therefore, only seem to be the misfor- 
tune of the defendant that his trial came first, but 
that should not be suflicient to suspend the effect of a 
verdict which lacks nothing to make it effective. The 
court is not compelled to wait for subsequent conviec- 
tions to effectuate the verdict; the other defendants, 
for the purpose of that verdict, at least, are already 
convicted. Their subsequent acquittal,however,would 
be in the nature of a reversal on appeal, and would 
invalidate the verdict and judgment passed thereon, 
from that time. 

We have entered thus extensively into this question 
for the reason that in all our researches, we have been 
unabie to find a single text-book or encyclopedia in 
which this subject is at all adequately discussed. 
That it is a question of no slight nor merely curious 
importance, is quite evident; that it is a question, 
also, upon which the authorities are in not a little 
confusion, is also apparent from the preceding para- 
graphs. These considerations are sufficient, we be- 
lieve, to justify this extensive review of the author- 
ities on this question, and to challenge the interest 
and attention of every inquiring student of the law. 

ALEXANDER H. ROBBINS. 
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SCHEMES OF MONEY SHARKS TO AVOID THE CHARGE 
OF UsuRY. 

To avoid prosecution on the charge of usury the 
loaners of small sums in the West resort to various 
methods. The “double-room” system is used in 
many cases to secure two hundred and forty per cent. 
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from those people of the working class who are hard 
pressed for money. These small money-loaners gen- 
erally make their office at their home, and the woman 
is represented as the capitalist. The husband acts as 
the agent. He receives all applicants for loans, and 
informs the would-be borrower of a “five” that he can 
secure the amount for a month, but that as agent for 
the capitalist he will have to charge a commission for 
his services. This agreed upon, he goes to the door 
leading to the next room, asks his wife if he may make 
the loan, and having obtained her consent, returns to 
make out the papers. These papers consist of a 
power of attorney, which the borrower is asked to sign, 
giving the agent the power to hold the wages of this 
man at the place where he is working after such a 
certain pay day in the sum of six dollars. That there 
may be no opportunity for catching him, the agent of 
the woman draws up a check for that amount which 
is given to the unsuspecting borrower with the tacit 
understanding that he is to return one dollar at once 
for the services of the agent in securing the loan and 
making out the papers. This frequently worked and 
many times the borrower seeks damages later for 
having “his wages tied up, but in the justice courts 
little sympathy is given the men who so recklessly 
sign the papers of sharks, and they generally have to 
take their medicine.—Green Bag. 





CONTRACTS—LIABILITY OF LABOR UNION FOR INDUCING 
MEMBERS TO VIOLATE THEIR CONTRACTS WITH THEIR 
EMPLOYERS. 


The cases depending upon liability for inducing 
breaches of contract and upon civil liability for con- 
spiracy have been rapidly accumulating of recent 
years. Two important additions have been made to 
the list in the judgment of Bigham, J., delivered on 
Thursday in Glamorgan Coal Co. y. South Wales 
Miners’ Federation (Times 8th inst.), and the judg- 
ment of Walton, J., at Cardiff, a short time back, in 
Giblan y. The Laborers’ Union (Times, 10th April). 
The judgment of Bigham, J., turned mainly on the 
question of the liability which a man ineurs who in- 
duces another to commit a breach of contract. If A is 
entitled to the benefit of a contract with B, and C in- 
duces B, to break the contract, has Aa cause of ac- 
tion against C? It is possible to argue that the con- 
duct of C is really analogous to an infringement of a 
right of property, so as to render C, liable quite apart 
from the question of the motive or intention with 
which he acted, and upon this view the Miners’ Fed- 
eration would have been liable at the suit of the 
plaintiff colliery owners. They had, as Bigham, J., 
held, upon the facts, induced the breaking of existing 
contracts by miners in the employ of plaintiffs. But 
such a rule would be productive of much hardship, 
and upon the law the learned judge held, after con- 
sideration of Lumley v. Gye (2 E. & B. 216); Bowen 
v. Hall (6 Q. B. D. 333), and the judgment of Bowen, 
L. J.,in the Mogul case (37 W. R. 756, 23 Q. B. D. 
598), that the inducing to commit a breach of contract 
furnished no cause of action unless there was present 
also the element of actual malice—that is, a real in- 
tention on the part of the defendant to injure the 
plaintiff—or, unless—to adopt an alternative statement 
—the defendant acted without just cause or excuse. 
“4 violation of legal rights,” said Lord Macnaghten, 
in Quinn y. Leathem (50 W. R. 139; 1901, A. C., p. 
510), “committed knowingly is a cause of action, and 
it is a violation of right to interfere with contractual 
relations recognized by law if there be no sufficient 
justification for the interférence;”? and upon this 





ground he considered that the decision in Lumley v. 
Gye was right. Hence the question in the case before 
Bigham, J., resolved itself into one of fact—whether 
the federation had acted without sufficient justifica- 
tion—and on this.the learned judge found in their 
favor. The federation had induced the miners to stop 
work upon certain days in violation of the existing 
contracts with the colliery owners, but there was no 
actual intention to injure the owners; and the federa- 
tion honestly believed that they were acting in the 
best interest of masters and men. A fall of prices 
seemed to be imminent—which under the sliding 
scale meant also a lowering of wages—and the object 
was to prevent this result by restricting the output 
of coal.— Solicitor’s Journal. 





CORRESPONDENCE. 





ADMISSIBILITY OF X-RAY PHOTOGRAPHS IN EVIDENCE, 


To the Editor of the Central Law Journal: 

You could have added other states to the list of 
those whose courts of last resort have ruled in favor 
of the admissibility of X-ray photographs in evidence. 
See, in addition to the cases cited in your issue of the 
2ist inst., page 401: Mauch v. Hartford, 112 Wis. 40, 
48, 87 N. W. Rep. 816; Jameson v. Weld, 93 Me. 345, 
45 Atl. Rep. 299. i 

Milwaukee, Wis. CHAS. E. ESTABROOK. 


[We desire to acknowledge the courtesy of our cor- 
respondent in calling our attention to these two very 
recent authorities on the question of our editorial on 
page 401 of this volume. In Jameson v. Weld, supra, 
the court held that it was within the discretion of the 
presiding justice to admit in evidence an X-ray photo- 
graph; that itis for him to say whether it is sufli- 
ciently verified, whether it appears to be fairly repre- 
sentative of the object portrayed, and whether it may 
be useful to the jury; and that his determination of 
these preliminary questions are not open to excep- 
tions. The defendant in this case did not object to 
the admissibility of X-ray photographs in general, but 
to the one introduced in this case in particular, which 
they claimed was an exaggeration and a distortion. In 
the case of Mauch y. Hartford, supra, substantially 
the same objection was urged as was assigned by the 
defendant in the Maine case. This objection was 
overruled by the Supreme Court of Wisconsin, on the 
same ground stated by the court in the Maine case. 
It is pretty well settled, therefore, at the present 
day, that this kind of evidence is always competent, 
and that its admissibility rests altogether in the 
sound legal discretion of the trial judge.—Ed.] 








BOOK REVIEWS. 





BOYCE’S HEALTH OFFICERS MANUAL. 
This volume, is an interesting review and discussion 
of the law of New York relating to health and health 
officers. It contains the following subjects: State 
department of health, local boards of health, adultera- 
tions (of food), potable waters, quarantine at the port 
of New York, the health officer of the port of New 
York, practice of medicine, dental societies and the 
practice of dentistry, veterinary medicine and surgery, 
pharmacy, ete.; also gives the miscellaneous laws re- 
lating to the public health and a chapter giving forms 
of sanitary regulations as recommended by the state 
department of health. Printed in one volume of over 
300 pages and published by Matthew Bender, Albany, 
N.Y. 





GILBERT ON DOMESTIC RELATIONS. 
Possibly in no other state than that of New York 
would it be possible to publish successfully a series of 
text books dealing exclusively with the law of any 
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particular state. In that state, however, the success 
of such enterprises has been demonstrated and no 
better illustration of that success could be found than 
that a second edition of the work Known as_ the 
Domestic Relation Laws of the State of New York by 
Frank B. Gilbert. The work deals solely with the 
laws and statutes of the state of New York, but, 
although it may be looked upon with greater interest 
by the bar of that state will, nevertheless, not be with- 
out interest to the profession generally. New York 


and Massachusetts have been the pioneers of Ameri- 


can jurisprudence, and their legislative experiments 
have always been carefully regarded and the decisions 
of their courts are in no small degree respected and 
followed. Among the more vital changes in the law 
of New York, of which this volume treats, is the 
abolishment in that state of what is known as the 
“common-law marriage.’”? No marriage is now valid 
unless evidenced by writing or solemnized by some 
clergyman or magistrate duly authorized. Many 
other interesting features will be found within the 
349 pages of this volume. Published by Matthew 
Bender, Albany, N. Y. 





NOYES’ INTERCORPORATE RELATIONS. 

One of the most opportunely valuable of recent text- 
books of the law is that offered to the members of the 
bar under the title of a “Treatise on the Law of Inter- 
corporate Relations,” by Walter Chadwick Noyes, a 
judge of the court of common pleas in Connecticut. 
Probably the most litigated subject of the law to day 
is that of corporations, and yet, in spite of the mass of 
authority and the exhaustive treatises thereon, it is 
still, in some phases of it, a pathless jungle of contra- 
diction and irreconcilable precedents. No more difli- 
cult phase of this general theme exists than that ex- 
pressed as the subject of the volume we have under- 
taken to review at this time. If the corporation itself is 
of comparatively modern origin, the second step, the 
consolidation of corporations and other modes 
of corporate interrelationship, have only been taken 
in the memory of the youngest practitioner before the 
bar. This tendeney of joining together, in various 
modes, of corporate entities and properties, has given 
rise to many questions of great practical as well to 
theoretical difficulty. Whether a combination of cor- 
porations is, as Mr. Eddy thinks,void on the common- 
law ground of conspiracy or creates a new condition 
which must be declared void on grounds of public 
policy is not always easy to determine. ‘The theory 
of this treatise’? says Mr. Noyes, in speaking of the 
volume under review, “is that the validity of a com- 
bination depends upon considerations of public 
policy.” 

In addition to the subject of combinations, 
however, this book treats exhaustively of leases of 
railroads and of the attendant rights and obligations, 
contains abstracts of the statutes of all the states and 
of England regarding the consolidation of corpora- 
tions; examines at length the subject of the consolida- 
tion of competing railroads, fully considers the sales 
of corporate property and railroads including reor- 
ganization through the exchange of property for 
stocks, and contains a complete examination of the 
law governing the right of corporations to hold 
stock and the rights and obligations of corpor- 
ations controlling other corporations. We commend 
this work of Judge Noyes on Intereorporate Re- 
lations as the most accessible and accurate guide to a 
solution of the legal difficulties arising out of the con- 
solidation and combination of corporate interests, 





Printed in one volume of 703 pages and bound in an 
extra quality of law sheep. Published by Little, 
Brown & Co., Boston, Mass. 








HUMOR OF THE LAW. 


“Prisoner, have you anything to say why the sent- 
ence of death should not be passed upon you?” 

“A few words, my lord. I am thirty years of age.’’ 

“Well?” 

“Your elder brother is a physician.” 

“This is impertinent and irrelevant.’’ 

“Tt may sound so, my lord, but it means life or death 
tome. I understand that you take a great pride in 
the phenomenal success of your brother?’ 

“TI do, but what possible bearing can that have upon 
your case?” 

“Simply this: Your brother, the doctor, examined 
me a year ago and predicted that I would live at least 
twenty years more. It would certainly undermine his 
reputation as a scientist should I die before that 
time.”—London Answers. ’ 


In a case of attempted murder the accused was said 
to have fired two shots at his victim in rapid suc- 
cession. 
Counsel: ‘*You say you heard two shots?” 
Witness: ‘Yes, sir.” 
Counsel: “‘How near were you to the scene of the 
fray?”’ 
Witness: ‘At the time the first shot was fired I was 
about ten feet from the shot.” 
Counsel: ‘Ten feet; then tell the court how far you 
were when the second shot was fired.” 
Witness: “I did not measure the distance.”’ 
Counsel: “Speaking approximately, how far would 
you say?” 
Witness: “Well, I should think it was about half a 
mile.”’ 
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ACCORD AND SATISFACTION—Liquidated Demands.— 
Ww here there is a dispute as tgthe amount of a claim, a 
receipt in full, voluntarily given, for less than the 
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amount claimed, is a bar to recovery of the amount in 
dispute.—Bingham v. Browning, Ill.,64.N E. Rep 317. 

2. ADULTERY—Corpus Delicti—On a prosecution for 
adultery, it is not necessary to prove the corpus delictj 
apart from the act charged.—State v. Kimball, Vt., 52 
Atl. Rep. 430. 

3. ANIMALS — Trespass. — An owner of cattle is not 
guilty of knowingly causing them to go on another’s in- 
closure, where he lets them in under authority of per- 
sons in possession.—Franks y. State, Tex., 68 S. W. 
Rep. 985. 

4, APPEAL AND ERROR—Bill of Exceptions.—Where no 
exceptions are incorported in the bill of exceptions, a 
recital by the clerk in the record, following the judg- 
ment, that certain exceptions were taken, is unavailing 
for review.—Aden vy. Road Dist. No. 3, LIil.,64N.E. Rep. 
274. 

5. APPEAL AND ERROR—Dismissal.—An appeal from a 
judgment dismissing an action to enforce a judgment 
will be dismissed, where the judgment sought to be en- 
forced has been reversed.—McGill v. Bartman, Ky., 68 S. 
W. Rep. 1100. 

6. APPEAL AND ERROR—Effect of Death of Plaintiff.— 
The death of plaintiff pending the disposition of a mo- 
tion to correct the court’s finding constitutes a stay of 
the proceedings until an administrator or executor ap- 
pears to prosecute the action.—Barton v. City of New 
Haven, Conn., 52 Atl. Rep. 403. 


7. APPEAL AND ERROR—Eleven Jurors —No error can 
be predicated on the continuance of the trial in the 
absence of ajuror, where counsel expressly consented 
in open court to proceed with the 11 present.—Rehm v. 
Halverson, Ill., 64 N. E. Rep. 388. 


8. APPEAL AND ERROR—Jurisdictional Amount.—When 
by remittitur in the lower court the amount in dispute is 
reduced below the jurisdiction of the appellate court, it 
has no jurisdiction.—State v. Judges of Court of Appeal, 
La., 32 So. Rep. 186. 


9. APPEARANCE—Waiver of Defects.—Where a defend- 
ant, after its motion to quash the service of summons 
had been overruled, filed a demurrer and plea to the 
declaration, an appearance was entered, and all defects 
of process and its service were waived.—Franklin Life 
Ins. Co. v. Hickson, Ill., 64 N. E. Rep. 248. 


10. ASSAULT AND BATTERY—Aggressor’s Right to Dam- 
ages.—A person guilty of an assault and battery is en- 
titled to damages if his adversary uses more force than 
necessary to his defense and thus becomes the aggres- 
sor.—Gutzman V. Clancy, Wis., 90 N. W. Rep. 1081. 


11. ASSAULT AND BATTERY—Touching Another in Rude- 
ness or Anger.—Any touching by one person of the per- 
son of another in rudeness or in anger is an assault and 
battery, and every assault and battery includes an as- 
sault.—Jacobi v. State, Ala., 32 So. Rep. 158. 


12, ASSIGNMENT FOR BENEFIT OF CREDITORS—Life Es- 
tate.—While the creditoas of the assignor may subject 
his life estate, they stand in his shoes, and cannot reach 
any interest which he did not own.—Cunningham y. 
Estill, Ky., 68S. W. Rep. 1081. 


13. BANKRUPTCY—Fraudulent Conveyance —A volun- 
tary conveyance on the day after the execution ofa 
mortgage held admissible to show that the mortgage 
was made in contemplation of insolvency.—Supplee v. 
Hall, Conn., 52 Atl. Rep. 407. 


14. BILLS AND NOTER—PDrovision for Extension of 
Time.—A note which, by its terms, permits the holder 
to extend the time of payment, though payable ina 
bank of the state, is not negotiable paper governed by 
the law merchant.—Matchett v. Anderson Foundry & 
Machine Works, Ind., 64 N. E. Rep. 229. 


15. BoNDs—Damages.—In an action on a bond in a 
penal sum, conditioned for the performance of a con- 
tract, the jury, if the damages exceed the penal sum, 
should assess damages for ,the nonpayment thereof.— 
City of Camden v. Ward, N. J., 52 Atl. Rep. 392. 





16. BREACH OF MARRIAGE PROMISE — Defenses.—No- 
thing will excuse defendant for breach of promise of 
marriage, except such disease as renders the making of 
the marriage contract impossible.—Smith vy. Compton, 
N. J., 52 Atl. Rep. 286. ‘ 

17. BROKERS—Cummissions.—W hen an agent sold land 
for $17 less than he was authorized to, he was not en- 
titled to his commissions.—Howell v. Denton, Tex., 68 
S. W. Rep. 1002. 

18. BROKERS — Commissions. — A real estate agent, 
who brings parties together, who make a trade, is not 
entitled to commissions, in the absence of a contract.— 
Pitkin v. Horne, Tex., 68S. W. Rep. 1000. 


19. BUILDING AND LOAN ASSOCIATIONS — Payment of 
Dues. — A member of a building association, prevented 
from making its monthly payments by the action of the 
association, is not in default — Home Sav. Assn. v. No- 
blesville Monthly Meeting of Friends Church, Ind., 64 N. 
E. Rep. 478. 

20. CARRIERS — Mileage Book Act.—The mileage book 
held constitutional as to corporations reorganized and 
incorporated subsequent to its enactment. — Minor vy. 
Erie R. Co., N. Y., 64 N. E. Rep. 454. 


21. CARRIERS—Passenger Elevators.—Persons operat- 
ing elevators in buildings held carriers of passengers.— 
Chicago Exch. Bldg. Co. v. Nelson, Ill, 64 N. E. Rep. 369. 

22, CARRIERS — Warning to Prospective Passenger. — 
Plaintiff, in an action for injuries caused by the sudden 
starting of a street car as she was boarding it, held not 
entitled to recover if she was warned not to board the 
car, though she did not in fact hear warning.—Maxey v. 
Metropolitan St. Ry. Co., Mo., 68S. W. Rep. 1063. 


23. COMMERCE — Intoxicating Liquors under Wilson 
Act.—The Wilson act, subjecting intoxicating liquors in 
original packages to the operation of state statutes, 
held not to give the state power to enact laws relating 
to intoxicating liquors having an extraterritorial effect 
and therefore not to revive Pub. St. c. 112, § 19. — Corbin 
v. McConnel, N. H., 52 Atl. Rep. 447. 


24. COMMERCE — State Taxation. — Imported goods in 
the original unbroken packages on whichthe United 
States duties have been paid are exempt from state 
taxation.—Appeal of Doane, III., 64 N. E. Rep. 377. 


25. CONSTITUTIONAL LAW — Discharge of Labor Union 
Members. — Rev. St. 1898, § 4466), as amended by Laws 
1899, c, 332, providing that no person or corporation 
shall discharge an employee because he is a member of 
any labor organization, held unconstitutional. — State 
v. Kreutzberg, Wis., 90 N. W. Rep. 1098. 


\ 26. CONSTITUTIONAL LAW — Tax Bills. — Kansas City 
Churter 1889, art. 9, § 23, relative tothe filing of objec- 
tions to tax bills, held unconstitutional, as a depriva- 
tion of property without due process of law. — Barber 
Asphalt Pav. Uo. v. Ridge, Mo., 68S. W. Rep. 1043. 


27. CONTRACTS — Consideration.—Discontinuance of a 
pending cause and agreement not to prosecute are suf- 
ficient consideration for a promise to pay costs and at- 
torney’s fees. — Weilage v. Abbot, Neb., 90 N. W. Rep. 
1128. 

28. CONTRACTS — Husband and wife. — That the payee 
of a note made by husband forbore to exercise his right 
of rescission on receiving the wife’s promise, and 
awaited the maturity of the note, held a sufficient con- 
sideration for the promise of the wife. — Waters vy. 
White, Conn., 52 Atl. Rep. 401. 

29. CONTRACTS — Subsequent Parol Agreement. — A 
manufacturer of a sample machine under a written 
agreement is entitled to recover the amount of the in- 
crease in the cost of the machine due to changes in the 
plans pursuant to a subsequent parol agreement. — 
Flathers v. Economy Slugging Mach. Co., N. H., 52 Atl. 
Rep. 454. 

30. CORPORATIONS—Liability of Directors for Malfeas- 
ance. — Directers of a corporation were liable to its 
creditors for loss by their malfeasance while in oftice, 
though they had ceased to be officers before the com- 
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mencement of the action. — Boyd v. Mutual Fire Assn. 
of Eau Claire, Wis., 90 N. W. Rep. 1056. 

81. CORPORATIONS — Loss of Stock Certificate. — Ten 
years after relator became the purchaser of certain 
stock, no claim can be made to a lost certificate by an- 
other.—State v. Southern Mineral & Land Imp. Co., La., 
32 So. Rep. 174. 

22, CORPORATIONS — Stockholder as Creditor.—W here 
a stockholder and director made advances to a corpo- 
ration in good faith, his rank is the same as that of any 
otner creditor of the firm. — Standard Cotton Seed Oil 
Co., v. Excelsior Refining Co., La., 32 So. Rep. 221. 

33. CORPORATIONS—Stockholder’s Complaint.—A com- 
plaint by a corporate stockholder, which states that 
she owns a share of stock, is not bad because it fails to 
state the manner in which she received or acquired it. 
— Gowdy Gas Well, Oil & Mineral Water Co. v. Pattison, 
Ind., 64 N. E. Rep. 485. : 

34. CORPORATIONS—Subscription Rights.—A subscrip- 
tion right ina proposed corporation is assignable by 
parol, andthe ownership passes form buyer to seller 
immediately on consummation of the sale and by force 
thereof, and not by operation of law. — Manchester St. 
Ry. v. Williams, N. H., 52 Atl. Rep. 461. 


35. Costs — Appeal in Criminal Case. — Though the 
appellate court dismiss a criminal case because of a de- 
fectiive recognizance, it may adjudge costs against the 
principal and sureties thereon.—Roberts v. State, Tex., 
68 8S. W. Rep. 959. 


36. CouRTs—Opinion of Foreign Court. — The opinion 
of its supreme court held admissible to show the law 
of another state, though obiter dicta; and defendant 
having agreed that it adjudicate away his right, and ob- 
jecting only to Its competency, plaintiff was eytitled 
to judgment. —Haven y. Haven, Mass., 64 N. E. Rep. 410, 

37. CRIMINAL EVIDENCE— Perjury.— In a prosecution 
for perjury, the official reporter was properly allowed 
to read a typewritten transcrip of his stenographic 
notes, taken on a hearing for divorce, to prove the tes- 
timony of defendant charged as perjurous. — Hereford 
vy. People, Ill., 64 N. E. Rep. 310. 


88. CRIMINAL EVIDENCE — Conversation While Under 
Arrest.—The fact that one accused of crime was under 
arrest at thetime he had a conversation with police 
officers does not render such conversation inadmissi- 
ble.—Commonwealth v. Devaney, Mass., 64 N. E. Rep. 
402. 

39. CRIMINAL EVIDENCE—Testimony at Former Trial. 
—Where a witness has removed from the state, his tes- 
timony on a former trial of the defendant for the same 
offense held admissible against the defendant on sub- 
sequent trial.—Jacobi v. State, Ala.,32 So. Rep. 158. 

40. CRIMINAL LAW — Grand Jury. — That one of the 
jury commissioners which selected the grand jury that 
indicted defendant was not a freeholder of the county 
held not ground for reversing a conviction.—Bargna v. 
State, Tex., 68 8S. W. Rep. 997. 

41. CRIMINAL TRIAL — Comments of Prosecnting At- 
torney. — Though the character of the defendant had 
not been in issue, comments of the prosecuting officer 
in discussing his character were not grounds for set- 
ting aside the verdict. — State v. Williams, La., 32 So. 
Rep. 172. 

42. CRIMINAL TRIAL—Disqualification of Grand Juror. 
— Disqualification of grand juror must be raised by 
challenge and not by motion in arrest. — Hopkins v. 
State, Tex., 68S. W. Rep. 986. 

43. CUSTOMS DUTIES — Owner’s Right to Bid at Sale.— 
In the absence of an effort or conspirucy to defraud the 
government, held, that there was no law denying the 
owner of property the right to bid at its sale for cus- 
toms duties.—Ney v. Ladd, Tex., 68 8S. W. Rep. 1014. 

44. DAMAGES — Duty of Injured Person. — It was the 
duty ofan injured servant of a railroad company, who 
was wrongfully refused admission to thé, company’s 
hospital, to use the care that a person of ordinary care 





would to prevent further injury. — Illinois Cent. R. Co. 


v. Gheen, Ky., 68 8S. W. Rep. 1087. 

45. DAMAGES — Proper Elements. — Hospital fees for 
the expense of a nurse and a ward in the hospital are 
proper elements of damage in a personal injury action. 
Montgomery St. Ry. v. Mason, Ala.,32So Rep. 261. 

46. DEATH—Statutes Giving a Civil Right of Action.— 
The statutes of Mexico giving a civil right of action for 
wrongful death, although such right is based on the 
criminal nature of the act causing the (eath,are not 
for that reason criminal statutes, which can only be 
enforced by the courts of that country. — Mexican Nat. 
R. Co. v. Slater, U. 8S. C. C. of App., Fifth Circuit, 115 
Fed. Rep. 593. 

47. DEDICATION—Right of Adjacent Property Owners. 
—Where lots are sold with reference to a plat whereby 
adjacent streets are dedicated to the public, the pur- 
chasers are entitled to have the street remain open, 
whether the dedication is accepted by the pnblic or 
not.—Village of Augusta v. Tyner, Ill., 64 N. E. Rep. 378. 


48. DEEDS— Construction. — A conveyance to A and 
her children, born and to be born, conveys an equal 
interest to A and each of her children in existence 
when the deed is executed, in exclusion of after born 
chilaren.—Miller v. McAlister, Ill., 64 N. E. Rep. 254. 

49. DEEDS—Proof of Execution.— Deeds recorded for 
almost 50 years are ancient deeds, and proof of their 
due execution need not be shown to render them ad- 
missible in evidence. — Stalford v. Goldring, IIl., 64 N. 
E. Rep. 395. 

50. DEPOSITION — Absence of One Commissioner.—A 
deposition taken by one of twocommissioners to whom 
the commission was jointly issued is invalid, in the 
absence of a waiver of the presence of the other com- 
missioner. — Montgomery St. Ry. v. Mason, Ala., 32 So 
Rep. 261. 

51. DETINUE—Insolvent Estate. — Plaintiff, in detinue 
against an administrator to recover property alleged 
to have been loaned decedent, held not estopped from 
maintaining the action by having received a dividend 
as creditor of the insolvent estate. — Rice vy. Connelly, 
N. H., 52 Atl. Rep. 446. 

52. DIVORCE — Alimony. — Where a wife recovered 
judgment of separation, with an allowance of alimony, 
which was suspended, and no domicile was appointed 
by the court, she had no right to alimony on subse- 
quent divorce. — Ellerbusch v. Kogel, La., 32 So, 
Rep. 191. 

53. DOWER — Divorce. — Where a decree of divorce 
contains nothing affecting the wife’s right of dower, 
she.is entitled, on the husband’s death, to dower any 
lands of which he was seized when the decree was en- 
tered.—Kirkpatrick v. Kirkpatrick, Ill.,64 N. E. Rep. 267. 

54. DOWER—Land Conveyed to Wife —Land conveyed 
to the wife by the husband should not be charged to 
her in the assignment of dower.—Nichols vy. King, Ky., 
68 S. W. Rep. 1114. 

55. EMINEN’® DOMAIN—Condemnation for Public Use.— 
An appropriation of private property to allow a rail- 
road to build a subway under its tracks, the company 
paying all expenses, held a condemnation for public 
use. — Summerfield vy. City of Chicago, Ill, 64 N. E. 
Rep. 490. ‘ 

56. EMINENT DOMAIN — Establishment of Parkway.— 
Under Kansas City Charter, art. 10, § 5, and article 7, § 1, 
a proceeding to establish a parkway cannot be ad- 
judged invalid because there is no statement in the 
ordinance that the park board had devised a system of 
parks.— Kansas City v. Mastin, Mo., 68S. W. Rep. 1037. 

57. ELECTIONS — Failure to Open and Close Polls at 
Hours Required. — That the polls of a precinct were 
open about an hour later and closed about half an hour 
esrlier than the law: required does not authorize the 
court to throw out the vote of the precinct.—Graham vy. 
Graham, Ky., 68 S. W. Rep. 1093, 

58. ELECTIONS — Right to Certificate of Election.—A 
candidate, though receiving only 42 votes for a county 
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office, was entitled to the certificate of election; no 
yotes being cast for any other person for that office.— 
Edwards v. Loy, Ky., 68 8S. W. Rep. 1091. 

59. ELECTIONS—Testimony of Illegal Voter. — Election 
ofticers were competent to testify how the illegal ballots 
were marked, and the voters themselves, the votes 
being illegal, were not exempt from testifying how they 
vyoted.—Napler v. Cornett, Ky., 68 S. W. Rep. 1076. 

60. Equity — Erroneous Order. — Equity should not 
command a defendant to do what he plainly has no 
power to do. — Kempson v. Kempson, N. J., 52 Atl. Rep. 
360. 

61, ESTOPPEL—Boundaries.—Purchaser of land held not 
estopped from asserting title to that actually conveyed 
by acts performed while under a mistaken impression 
as to the true location of boundaries, — Stanwood v. 
Beck, N. J., 52 Atl. Rep. 353. 

62. ESTOPPEL — Disputing Insanity of Ward. — A 
guardiap of an insane ward will not be heard to insist, 
in an action against him as guardian, that the ward is 
not insane, and therefore not rendered incompetent as 
a witness by Burns’ Rey. St. 1901, § 505.—Hart v. Miller, 
Ind., 64 N. E. Rep. 239. 

63. EVIDENCE — Admissions Against Interest.—Admis- 
wissions against interest of a party under guardianship 
are competent, in an action against him and his guard- 
ian to charge his estate.—Hart vy. Miller, Ind., 64 N. E. 
Rep. 239. 

64. EVIDENCE—Certificate of Record.—A county clerk’s 
certificate of the record of an abstract of judgment is 
not objectionable as secondary evidence.—Weinert v, 
Simmang, Tex., 68 S. W. Rep. 1011. 

65. EVIDENCE—Copy of Deed.—The rejection of a copy 
of a deed on the ground that a certified copy was not 
filed in court three days before trial, and for the failure 
to give the statutory notice of the filing, held erro- 
neous.—Latimer v. Kershner, Tex., 68 8. W. Rep. 1016. 


66. EVIDENCE—Defective Floor.—The effect of the un- 
even condition of a floor on a person walking over it, 
and his probability of falling, is not a Subject for ex- 
pert evidence. — Illinois Steel Co. v. Mann, IIl., 64 N. E. 
Rep. 328. 

67. EVIDENCE — Judicial Notice. — Courts will take 
judicial notice of the genuineness of their own record 
and the signatures oftheir officers. — Zug v. Forgan, 
Neb., 90 N. W. Rep. 1129. 

68. EVIDENCE—Self-Serving Declarations.—Evidence 
of self-serving declarations as to defendant’s title to 
land held not admissible though plaintiff had given 
evidence of declarations of defendant contrary to his 
interest.—Murphy v. Magee, Tex., 68 8. W. Rep. 1002. 

69. EXECUTORS AND ADMINISTRATORS — Collateral At- 
tack.—Where an administrator de bonis non is appointed 
by the proper court, he is at least administrator de facto, 
and the regularity of his appointment cannot be ques- 
tioned in a collateral proceeding. — Frothingham y. 
Petty, Ill, 64 N. E. Rep. 270. 

70. EXECUTORS AND ADMINISTRATORS — Compensa- 
tion of Physician.— A claim of a physician against the 
estate of a decedent held pruperly reduced from $803 to 
$309.—Succession af Lacoste, La., 32 So. Rep. 181. 


7l. EXECUTORS AND ADMINISTRATORS — Liability of 
Executor. —An executor, aremainderman under a will, 
occupying a house during the life tenant’s lifetime 
without paying rent, held not entitled to be credited 
as administrator with money expended for taxes and 
repairs on the house. — Clough yv. Clough, N. H., 52 Atl. 
Rep. 449. 

72, FALSE PRETENSES — Evidence. — A criminal false 
pretense may be accomplished wholly by means of 
writings, and it is not necessarily essential that a strict 
legal liability is indicated by such writings, if their rea- 
sonable tendency is to impose on the person defrauded. 
—State v. Bourne, Minn., 90 N. W. Rep. 1108. 

73. FORGERY — Venue of Offense. — The court of the 
county where a forged check was mailed in Texas toa 





bank in Arkansas where it was negotiated held to have 
no jurisdiction of the offsnse of uttering the same.— 
Jessup V. State, Tex., 68S. W. Rep. 988. 

74. FRAUD — False Representations of Attorney. — An 
attorney, procuring the execution of notes and a mort- 
gage by false representations that the mortgagor wouid 
not be personally liable, held liable to the mortgagor 
for injuries resuiting therefrom. — Hubbard v. McLean, 
Wis., 909 N. W. Rep. 1077. ' 


75. FRAUDS, STATUTE OF—Agreement to Pay Plaintiff’s 
Attorney Fees. — An agreement to pay attorney’s fees 
on discontinuance of a pending cause held not within 
the statute of frauds, asa promise to answer for the 
debt of another.—Weilage v. Abbot, Neb., 90 N. W. Rep. 
1128. 

76. FRAUDULENT CONVEYANCES — Compelling Recon- 
veyance. — Where it is orally agreed between a grantor 
and grantee that title shall be held forthe grantor in 
fraud of his creditors, equity will not compel a recon- 
veyance atthe suit of the grantor. — Brady v. Huber, 
Ill., 64 N. E.’Rep. 264. 


. 77. GAME — Trespass. — One entering on uninclosed 
land for Shooting purposes was presumed to have en- 
tered such land to shoot wild game, as allowed by 
Const., ¢c. 2, § 40, and did not commit actionable trespass. 
—Payne v. Gould, Vt , 52 Atl. Rep. 421. 


78. GAS—Use of Fuel Gas.—Where a gas consumer has 
one set of pipes and a meter, he may, after proper no- 
tice to the gas company and compliance with its regu- 
lations, discontinue the use of the illuminating gas en- 
tirely and use fuel gas. — State v. New Orleans Gaslight 
Co., La., 32 So. Rep. 179. 

79. HOMESTEAD — Execution Sale En Masse. — Where 
land, a portion of which is the owner’s homestead, is 
sold under execution en masse, the purchaser cannot 
recover in ejectment even the portion in excess of the 
homestead.—Palmer v. Riddle, IIl., 64. N. E. Rep. 263. 

80. HOMICIDE—Dying Declarations.—A dying declara- 
tion must go in as a whole, and is not inadmissible be- 
cause some ofits statements of themsélves would be 
inadmissible.—State v. Carter, La., 32 So. Rep. 183, 


81. HOMICIDE — Instructions as to Self-defense. — It 
was error to instruct that there could be no acquittal 
on the ground of self-defense, unless defendant had no 
safe means of “escape.” — Buckles v. Commonwealth, 
Ky., 68 8. W. Rep. 1084. 

$2. HOMICIDE — Res Gestz#.—One may by sign, he be- 
ing unable to speak, given two minutes after the shoot- 
ing, let itbe known by whom he was shot, and such 
declaration by sign is admissible as part of the res geste. 
—State v. Maxey, La., 32 So. Rep. 206. 

83. HOMICIDE — Self-defense.— Mere intent on the part 
of a party in returning to the scene of a trouble to pro- 
voke a difficulty with the other party held insufficient 


' to limit his right to self-defense. — Dodd v. State, Tex., 


68 S. W. Rep. 992. 

84. HUSBAND AND WIFE — Acquiescence in Criminal 
Conversation with Wife. — A husband’s mere failure to 
interfere to prevent criminal conversation with his wife 
is not to be considered in action for damages therefor. 
—Lee v. Hammond, Wis., 90 N. W. Rep. 1073. 


85. HUSBAND AND WIFE — Land Purchased with Wife’s 
Money. — That land purchased by the husband prior to 
the enactment of the present law regulating the prop- 
erty rights of husband and wife was paid for with the 
wife’s money does not show that the wife has any in- 
terest therein. — Towles v. Edwards, Ky., 68S. W. Rep. 
1107. 

86. INDICTMENT AND INFORMATION — Failure to Sign.— 
The oversight ofa district attorney in not signing an 
indictment was not fatal to it. — State v. Williams, La., 
82 So. Rep. 172. 

87. INJUNCTION — Rights of Privacy.—Right of privacy 
of an individual held not to exist in law, nor to be en- 
forceabie in equity. — Roberson y. Rochester Folding 
Box Co., N. Y., 64 N. E. Rep. 442. 
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88, INSANE PERSONS — Guardian.—The guardian of an 
insane person may contract for the care of his ward, 
and charge his estate with the expense thereof, either 
by the direction of the circuit court or subject to its ap- 
proval.—Masters v. Jones, Ind., 64 N. E. Rep. 213. 

89. INSURANCE — Agreement to Arbitrate.—An agree- 
ment between insurer and insured to submit differences 
to a board of arbitration held not to preclude an action 
on the policy. — Hall v. Western Assur. Co., Ala., 32 So. 
Rep. 257. 

90. INSURANCE—Keeping and Using Combustibles.— 
Warranty in a fire insurance policy that no gasoline 
should be “kept, allowed, or used” on the premises, 
held not include the temporary use of a small quantity: 
Springfield Fire & Marine Ins, Co. v. Wade, Tex., 68 S. 
W. Rep. 977. 

91. INTOXICATING LIQUORS—Sale to Intemperate Per- 
sons.—A conviction for selling liquors to a person of 
known intemperate habits cannot be had, unless de- 
fendant is shown to have made the sale with knowledge 
that the purchaser was intemperate.—McCormack vy. 
State, Ala., 32 So, Rep. 268. 

92. INTOXICATING LIQuORS—Sufiiciency of Evidence.— 
Evidence that defendant sold beer, though the witness 
was unable to say what kind of beer, was suflicient to 
authorize a conviction of keeping a tippling house.— 
Pedigo v. Commonwealth, Ky., 68 8. W. Rep. 1113. 

93, JUDGMENT—Coliateral Attack of Foreign Judgment 

Under the statute relating to equitable defenses, a 
judgment rendered in a sister state, whether by a state 
or federal court, held subject, in an action thereon, to 
attack for want of jurisdiction to render it.—Caffery v. 
Chocataw Coal & Mining Co., Mo., 68 S. W. Rep. 1049. 

94. JUDICIAL SALES—Inadequacy of Price.—Mere in- 
adequacy in the price obtained in a sale of land bya 
master under a decree will not justify the court in re- 
fusing to approve the sale, unless so gross as to raise a 
presumption of fraud.—Quick v. Collins, Ill., 64.N. E. 
Rep. 288. 

95. JUSTICES OF THE PEACE—Landlord & Tenant.—In 
view of Prac. Act, § 19, and the well-settled practice in 
justice courts, held, that the fact that a suit was dock- 
eted before a justice as a suit in assumpsit, and not asa 
suit in debt, did not affect plaintiff’s right to recover.— 
Rehm v. Halverson, IIl., 64 N. E. Rep. 358. 

96. LANDLORD AND TENANT—Landlord’s Lien.—The 
landlord has a privilege on the property that remains 
on his premises after the lease has expired, under Civ. 
Code, art. 3218.—Villere vy. Succession of Shaw, La., 32 
So. Rep. 196. 

97. LIMITATION OF ACTIONS—Adverse Occupancy of 
Street.—The statute of limitations does not run against 
a village in respect to adverse occupancy of a street.— 
Village of Augusta vy. Tylner, Ill., 64 N. E. Rep. 378. 

98. LosT INSTRUMENTS—Proof of Contents.—Where, in 
an action to recover land, plaintiff claims title undera 
lost deed, it is incumbent on him to prove its contents 
and execution by one who has seen and read it.—Dagley 
v. Black, IIL, 64 N. E. Rep. 275. 

99. MALICIOUS PROSECUTION—Instigation by Another. 
—Defendant may be liable for a malicious prosecution 
commenced by another, where the commencement is 
instigated by defendant through its agents, though 
the agent lacks authority to actually install defendant 
as prosecutor —Southern Exp. Co. v. Couch, Ala., 32 
So. Rep. 167. 

100. MANDAMUS—Gas Company.—Mandamus runs to a 
corporation to compel the performance of an act which 
the law especially enjoins as « duty.—State v. New 
Orleans Gas Light Co , La , 32 So. Rep. 179. 

101. MASTER AND SERVANT—Assumption of Risk by 
Minor.—A minor assumes the risk of the obvious dan- 
gers connected with hisemployment.—Hesse v. National 
Casket Co., N. J., 52 Atl. Rep. 384. 

102. MASTER AND SERVANT—Running into Danger.— 
Section hand, who obeyed the order ofthe section boss 
to ride on a hand car, held not to have assumed the risk 





of a collision, unless the danger was so obvious that a 
servant of ordinary prudence would not have obeyed.— 
Long’s Admmr. vy. Illinois Cent. R. Co., Ky., 68 5. W. Rep. 
1095. 

103. MASTER AND SERVANT — Fellow-Servant.—In an 
action by an employee against a railroad company for 
injuries, evidence as to other employees being fellow 
citizens held to require a submission of such question 
to the jury.—Hartley v. Chicago & A. R. Co., IIL, 64 N .E 
Rep. 352. 

104. MASTER AND SERVANT—Incompetent Fellow-Serv- 
ant.—The question whether a servant assumed the risk 
of injury from the known incompetence of a fellow- 
servant held to be for the jury.—Adaims v. McCormick 
Harvesting Mach. Co., Mo., 685. W. Rep. 1053. 

105. MASTER AND SERVANT—Injury to Employee.—The 
risk of being injured by an electric wire imperfectly in- 
sulated was not assumed by a workman engaged in 
carrying rails forthe reconstruction of overhead elec- 
tric lines. — Thompson v. New Orleans & C. R. Co., La., 
32 So. Rep. 177. 

106. MINES AND MINING — Safe Place to Work. — Rules 
posted by mining company, requiring miners to inspect 
places where they were ordered to work, held not to 
affect the right of recovery for negligence causing the 
death of a miner who could not read.—Himrod Coal Co. 
v. Clark, Ill., 64 N. E. Rep. 282. 

107. MORTGAGES — Application of Insurance .— The 
insurance money paid to mortgagee should not be di- 
verted in payment of an unsecured debt, Lut to the 
mortgage notes, and a diversion extinguished the notes 
as to the heirs of the deceased maker thereof. — Bur- 
bank v. Buhler, La., 32 So. Rep. 201. 

108. MUNICIPAL CORPORATIONS—License Tax.—Classi 
fication of vehicles for license purposes according to 
wear occasioned city’s streets held proper. — City of 
Terre Haute v. Kersey, Ind., 64 N. E. Rep. 469. 

109. MUNICIPAL CORPORATIONS — Proving Incorpor- 
ative by Parol. — Where the original papers relating to 
the incorporation of a village are lost or destroyed, the 
contents may be proved by parol.—People v. Pike, lL, 
64 N. E. Rep. 393. 

110. MUNICIPAL CORPORATION — Street Paving Ordi- 
nance. — An ordinance providing for the paving of a 
street is not void because failing to specify any time for 
the completion of the work. — Allen v. LaForce, Mo., 68 
S. W. Rep. 1057. 

111. MUNICIPAL CORPORATIONS — Time Limited Con- 
tract. — The fact that the part of a street curbing which 
was done by the public contractor under private con- 
tract with the property owner was not completed with- 
in the time limit of the contract with the city forfeits 
the entire contract. — Childers v. Holmes, Mo., 688. W. 
Rep. 1046. 

112. NEw TRIAL—Grounds. — Reports circulated by a 
party to an action against the other party are not 
grounds for a new trial, where they do not come to the 
knowledge of the jury. — McKinstry v. Collins, Vt., 52 
Atl. Rep. 438. 

113. NEW TRIAL — Jurors Method of Arriving at Ver- 
dict. — Evidence of the jurors as to the manner of arriv- 
ing at the verdict is not admissible on a motion fora 
new trial. — Montgomery St. Ry. v. Mason, Ala., 32 So. 
Rep. 261. 

114. NEW TRIAL—Negligence of Attorney.—The negli- 
gence of an attorney in not being present when his 
case is called for trial is the negligence of the party he 
represents. — Staunton Coal Co. v. Menk, Ill., 64 N. E. 
Rep. 278. 

115. NEW TRIAL — Sufficiency of Motion.—A motion for 
a new trial on the ground of newly discovered evidence, 
which fails to show diligence on the applicant’s part to 
discover such evidence before the trial, is insufticient.— 
Texas & P. Ry. Co. v. Funderburk, Tex., 68S. W. Rep. 
1006. 

116. NOVATION — Consent of Employee. — The consent 
to the terms of a contract of novation, whereby an em- 
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ployee accepted another as his employer, may be im- 
plied from the facts attending the transaction and the 
conduct of the parties. — Union Cent. Life Ins Co. v. 
Hoyer, Ohio, 64 N. E. Rep. 435. 

117. OFFICERS—Auditing Fraudulent Claim —There is 
no legal distinction between the act of a deputy auditor 
in creating a fabricated claim against the county and 
the act of auditing the same when such claim is pre- 
sented to him. — State v. Bourne, Minn., 90 N. W. Rep. 
1105. 

118. PARTNERSHIP — Liability of Members. — Where a 
partnership created in another state does business in 
the state, the character of the liability of its members 
is to be determined by the law merchant —Cameron vy. 
Orleans & J. Ry. Co., La., 32 So. Rep. 208, 


119. PLEADING — Joint General Demurrer. — A joint 


general demurrer to a complaint for insufficiency on 
behalf of several defendants is bad, if the complaint 
states a cause of action against any ony one of them"— 
Boyd v. Mutual Fire Ass’n of Eau Clair, Wis., 90 N. W. 
Rep. 1086. 

120. PLEDGES—Material Man’s Lien.—Where money is 
borrowed on a promise to furnish as collateral security 
bills of lading, and the borrower pays for the property 
and retains the bill until the property is seized at suit 
of his creditor, the lender acquires no lien.—Cameron 
y. Orleans & J. Ry, Co., La., 82 So. Rep. 208. 


121. PRINCIPAL AND AGENT — Estoppel by Act of 
Agent. — Where it is sought to show estoppel of a prin- 
cipal by an agent’s acts, evidence as to statements of 
the agent at the time is inadmissible in the absence of 
evidence of his authority to bind the principal on the 
matter in question. — Pease v. Trench, Ill,, 64 N. EK. 
Rep. 368. 

122. PRINCIPAL AND AGENT — Subagent’s Authority.— 
One assuming to act as a subagent cannot establish his 
right to represent the principal by his own testimony.— 
Lucas v, Rader, Ind., 64 N. E. Rep. 488. 

123. PROCESS — Constructive Service. — Constructive 
service of process is purely of statutory creation, and 
the statute must be strictly construed. — Gilmore y. 
Lampman, Minn., 90 N. W. Rep.-1113. 

124 RAILROADS — Kiiling Stock. — That horses were 
trespassing on a railroad right of way by passing 
thereon over a defective cattle guard is not a defense 
to an action for their negligent killing, in view of Rey. 
St. 1898, § 1810. — Herrell v. Chicago, M. & St. P. Ry. Co. 
Wis., 90 N. W. Rep. 1071. 

125. RAILROADS—Private Crossing. — A railroad com- 
pany held not iiable for killing an animal on a private 
crossing.—San Antonio & A. P. Ry. Co. v. Aycock, Tex., 
68 S. W. Rep. 1001. 

126. RECEIVING STOLEN Goops — Evidence. — In a 
prosecution for receiving stolen goods, refusal to per- 
mit defendant to show that he did not buy the goods 
by mark and brand held not error. — Bargna vy. State, 
Tex., 68S. W. Rep. 997. . 

127. REMAINDERS — Suit by Remainderman. — A Re- 
mainderman, whose estate is limited to commence 
after a precedent life estate, cannot maintain ejectment 
before the death of the life tenant. — Laster v. Black- 
well, Ala., 32 So. Rep. 166. 

128. SALES— Action for Purchase Money.—An answer 
averring breach of warranty in an action on a pur- 
chase-money note held not defective because it showed 
the purchasercontinued to use the machine after time 
allowed for trial.—Kenney v. Bevilheimer, Ind., 64 N. E. 
Rep. 215. 

129. SALES—False Representations Made to Mercantile 
Agency.—Party injured by false statements made to 
mercantile agency for the purpose of obtaining credit 
may maintain action for fraud against persons making 
the statement. — Tinde v. Birkett,N. Y.,64N.E. Rep. 
210. 

130. STATES — Contingent Expenses of Legislature. — 
Ky. St., § 342, providing for the payment of “contingent 





expenses” of the general assembly, does not authorize 
the payment out of the state treasury of compensation 
toa porter of the senate upon the certificate of the 
clerk of the senate, as Const., § 249, and Ky. St., §§ 1988- 
1992, prohibit the senate from_appointing such officer. 
—Walker v. Coulter, Ky., 688. W. Rep 1108. 

131. STATES—Erroneous Surveys. — Erroneous survey 
of Illinois territory as a part of lowa, and congressional 
ratification ofa patent thereto erroneously issued by a 
land office in Iowa, held not to alter the boundary of 
the Illinois township which properly contained the 
land.—Albany R. Bridge Co, v. Peeple, IIL, 64 N. E. Rep. 
350. 

132. STATUTE—Clerical Error.—Words stricken from a 
statute by an amendment are not re-enacted by being 
inadvertently reincorporated in a recital of a subse- 
quent amendment expressly confined to another por- 
tion of the statute. — Svennes yv. Viliage of West Salem, 
Wis., 91 N. W. Rep. 121. 

133. STREET RAILROADS— Conditions. — A street rail- 
road company which agreed to forfeit a certain sum to 
a town if 10 miles of its road was not built within a year, 
held not excused from performance of the condition 
by the refusal of another town, through which its pro- 
posed road extended, to grant it a permit. — West 
Springfield & A. St. Ry. Co. v. Bodurtha, Mass ,64N. N. 
Rep. 414. 

134. STREET RAILROADS — Crossing Accident.—A per- 
son approaching a street car crossing with which he is 
familiar is negligent if he attempts to cross when his 
view is not obstructed and fails to look for an approach- 
ing car. — Farley v. Wilmington & N. Electric Ry. Co., 
Dela., 52 Atl. Rep. 543, 


135. SUNDAY — Application to Purchase.—The filing of 
an application to purchase school land in the general 
land office on Sunday does not render the application 
void; such filing not being “labor” within Pen. Code 
1895, art. 196, imposing a fine on any person who shall 
“labor on Sunday.”—Stephens v. Porter, Tex., 698. W. 
Rep. 423. 

136. SUNDAY -- Illegal Sale of Meat. — It is not a work 
of “necessity or charity,” within Pen Code, § 422, fora 
butcher to sell meat on the Lord’s Day. — Arnheiter v. 
State, Ga., 418. E. Rep. 959. 

127. TAXATION — Franchise Tax. — Anticipated divi- 
dends on stock owned by a domestic corporation in 
other corporations, and coal and:supplies owned by it 
and situated outside the state, cannot be considered in 
computing its franchise taxes, assessed under Tax Law, 
§ 182.—People v. Knight, 77 N. Y. Supp. 401. 

138. TAXATION—Tax Assessed after Death of Testator. 
—Where testator died before the assessment of taxes on 
his property, the taxes thereafter assessed for that year 
should not be deducted from the value of his residuary 
personal estate, in determining the value for transfer 
tax of a bequest of such residue.—Jn re Maresi’s Estate> 
77 N. Y. Supp. 76. 

139. TAXATION — Transfer Tax — The capital stock of 
adomestic corporation is subject tothe transfer tax, 
though the owner is a nonresident and the stock is in 
his possession without the state at the time of his death. 
—In re Bishnell’s Estate, 77 N. Y. Supp. 4. 


140. TELEGRAPHS AND TELEPHONES—Delay in Sending 
Message.—Where a telegraph company receives a mes- 
sage with direction to send by a certain route, it must 
send by such route, unless it knows it could not be 
promptly forwarded by such route. — Western Union 
Tel Co. v. Sims, Tex., 69S. W. Rep. 464. 

141. TELEGRAPH AND TELEPHONES—EKminent Domain. 
—Act. Cong. July 24, 1866, does not authorize telegraph 
companies to appropriate private lands for their right 
of way.—Phillips v. Postal Tel. Cable Co., N. Car., 418. 
E. Rep. 1022. 

142. TELEGRAPHS AND TELEPHONES—Mental Anguish. 
—Delay in delivering telegram occurring in Indian Ter- 
ritory held not to prevent suit for mental anguish un- 
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der law of Texas. — Western Union Tel. Co. v. Cooper, 
Tex., 69S. W. Rep. 427. 

143. TERRITORIES—Power to Repeal Act of Congress.— 
The legislature of Arizona was not authorized to repeal 
Act Cong. June 25, 1890, by a provision therein that the 
territorial refunding act of March 18, 1887, “is hereby 
amended and approved and confirmed, subject to future 
territorial legislation.”—Murphy v. Utter, U. 8.8. C., 22 
Sup. Ct. Rep. 776. 

144. TOWAGE—Contract for Lien.—Evidence held to 
sustain a finding that there was a common understand- 
ing and intention, between the parties to a contract for 
towage services to be rendered to a dredge and scows, 
that the services were rendered upon the credit of the 
vessels, and not of the owner.—The Newport, U.S. C. C. 
of App , Second Circuit, 114 Fed. Rep. 713. 

145.- TREATIES — Quarantining Foreign Ship. — The 
quarantining of a French steamship because of the ex- 
istence of a contagious disease at the port of arrival 
held not to conflict with the treaty with Greece.—Com- 
pagnie Francaise de Navigation a Vapeur v. State Board 
of Health of Louisiana, U. S. S. C., 22 Sup. Ct. Rep. 811. 

146, TRESPASS—Pleading.—In trespass de bonis asporta- 
tis, evidence that the goods belonged to another than 
plaintiff is not admissible under the general issue. — 
Covington v. Simpson, Dela., 52 Atl. Rep. 349. 

147. TRESPASS TO TRY TITLE — Notice to Landlord. — 
A judgment in trespass to try title will be set aside on 
application of 2 landlord, showing that the action was 
againsta tenant and that he had no notice thereof. — 
Dallas Oil & Refining Co. v. Portwood, Tex., 68 S. W. 
Rep. 1017. 

148. TRIAL — Argument of Counsel. — That counsel, 
against objection, persevere in arguing to the jury on 
pertinent facts not before the jury and expressly ex- 
cluded by the court, may be ground for a new trial or 
justify a reversal.—Courier Printing & Publishing Co. 
v. Wilson, Neb., 90 N. W. Rep. 1120. 

149. TRIAL—Argument of Council.—Where an argu- 
ment was immediately withdrawn on an exception 
thereto being sustained, the supreme court will not 
consider ap exception to such argument to appeal.— 
Kilpatrick v. Grand Trunk Ry. Co, Vt., 52 Atl. Rep. 531. 

150. TRIAL — Conjunctive Submission of Defenses.— 
The submission of several matters of defense conjunc- 
tively is not reversible error, where there is no request 
fora disjunctive submission and it does not appear that 
the jury were misled.—Gulf, C. & 8. F. Ry. Co. v. Hill, 
Tex., 69S. W. Rep. 136. 

151. TrRIAL—Instructions.— The omission of any ma- 
terial fact from a mandatory instruction purporting to 
state the rights of the parties and the facts authorizing 
a recovery cannot be cured by other instructions.— 
Chicago & A. R. Co. v. Kuckkucek, II1., 64 N. E. Rep. 355. 

152. TRIAL— Waiver of Objection to Juror. — Conduct 
of defendant in going off with one of the jury with the 
knowledge of plaintiff’s counsel held not subject to ob- 
jection for the first time upon a petition to the appel- 
late court for a new trial.— McKinstry v. Collins, Vt., 52 
Atl Rep. 438. 

153. TRIAL—Witnesses Under Rule — The witnesses 
having been put under the rule, it was not error to refuse 
to allow a witness to testify who had not been put under 
it and who had been listening to all the evidence.—Re- 
cord v. Chickasaw Cooperage Co., Tenn., 69S. W. Rep. 
834. 

154. Trusts—Constructive Notice. — The recording of 
an unproved copy of a lost deed of trust does not 
give constructive notice of the trust. — Cunningham 
v. Estill, Ky , 688. W. Rep. 101. 

155. TRUSTS— Destruction of Identity of Funds.— The 
mingling of a special bank deposit with general funds, 
the failure of the bank, and the appointment ofa re- 
ceiver held not to so destroy the a of the deposit 
as a trust fund as to prevent its being followed and re- 
covered as such.— Woodhouse v.Crandall, Ill,, 64. N. E. 
Rep. 292. 








156, UNITED STATES—Contract for Public Work.—A 
contractor for government work who is required to use 
a quantity of sand in the work different from that 
agreed upon at the time the contract was made with 
the engineer in charge, who made the same on behalf 
of the government, is entitled to recover the extra cost 
to him of such sand.—Venable Const. Co. v. United 
States, U.S. C.C ,N. D. Ga , 114 Fed. Rep. 763. 

157. Usury—Extraterritorial Effect.—The principal of 
a usurious Missouri contract may be recovered in Ar- 
kansas, though under the laws of Arkansas the entire 
contract would be invalidated.—Crebbin vy, Delony, 
Ark., 698. W. Rep. 312. 


158. VENDOR AND PURCHASER — Acceptance of Deed.— 
In the absence of fraud or relievable mistake, the 
grantee who accepts a deed without covenants cannot 
successfully defend against a suit for the purchase 
money on the ground of failure of title. — Horner v. 
Lowe, Ind., 64 N. E. Rep. 218. 

159. VENDOR AND PURCHASER Assignee of Executors 
Contract —An assignee of an executory contract giving 
an option to purchase lands does not occupy the posi- 
tion of an innocent purchaser, but takes only the rights 
of his assignor, either as against the vendor or third 
parties —Trice v. Comstock, U. 8. C.C., W. D. Mo., 115 
Fed. Rep. 765. 

160. VENDOR AND PURCHASER — Assignment. — The 
assignee of a contract which does not convey an in- 
terest in land, but only an option, held not protected 
against defects which could be asserted against his 
assignor.—National Oil & Pipe Line Co. v. Teel, Tex., 68 
S. W. Rep. 979. 

161. VENDOR AND PURCHASER—Burden of Showing No- 
tice —One claiming, as against a subsequent purchaser 
of the legal title, an equitable estate of which there was 
no record notice, has the burden of showing notice to 
such purchaser —Lane v. De Bode, Tex., 69 8. W. Rep. 
437. 

162 WATERS AND WATER COURSES—Conveyance of 
Water Rights.—Where a riparian owner conveys water 
rights in a mill pond formed by the stream on which his 
land borders, he is estopped to afterwards use the water 
as it passes his land, s6 as to deprive his grantee of its 
use.—Fowler v. Kent, N. H ,52 Atl. Rep. 554. 

163. WHARVES—Injury to Vessel.—Evidence consid- 
ered, and held not to sustain the claim that an injury to 
the bottom of libelant’s barge was received through the 
defective condition of the bottom of the river at defend- 
ant’s wharf, but to show that it was due to a previous 
grounding of the barge on some rocks —Faby v. Society 
for Reformation of Juvenile Delinquents, U. 8.D.C, 8. 
D. N.Y, 114 Fed. Rep. 760. 

164. WILLS—Construction.—A will devising real estate 
to a testator’s sons, the share of either son to pass to 
the survivor in case he died without child or children, 
held to pass an estate in fee tail to each son. - Caulk’s 
Lessee v. Caulk, Dela., 52 Atl. Rep. 340. 

15 WILLS—Rights of Remainderman. — Remainder- 
man and executor undera will, occupying property 
without payiug rent to the life tenant thereof, held 
nevertheless entitled to be reimbursed for money ad- 
vanced for life tenant’s support. — Clough y. Clough, N. 
H., 52 Atl. Rep. 449. 

166. WILLS—Undue Influence.—A will of a person of 
sound mind cannot be set aside on evidence tending to 
show only a suspicion of undue influence.—Beyer v. Le 
Fevre, U.S. 8. C., 22 Sup. Ct Rep. 765. 

167. WITNESSES — Contradiction of One’s Own Wit- 
ness.—Where plaintiff called one of the defendants to 
testify as to a particular fact. she was not thereby pre- 
cluded from contradicting him as to such specific fact. 
—Polykranas v. Krausz,77 N. Y Supp. 46. 

168. WITNESSES — Contradiction of State’s Own Wit 
ness,— The state may contradict its own witness as 
to any specific fact. — Commonwealth v. Devaney, 
Mass., 64 N. E. Rep. 402. 
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